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dista ES AD Bladi to set aside abatement of suit*-Dclay in making 


the application—'' Suffictent cause” for "Heldye Seclion 5 of the 
e Limitatign, Асі: ` 


What constitutes sufficient cause, within the meaning of Section, g of the 


' Limitation Act, cannot be laid down by hard and fast rules The sufficient 


~ expression, * sufficient cause ’ should be liberally construed so as to advance . 


cause must be determined on reference to circumstances of each case. "The 


substantial justice, \and’ the standard to be applied ‘should not be too 


- exacting, | А 


© The existence of “ sufhaient cause” is а condition -precedent for the 
exeicise of discretion under Section 5 of the Indian Limitation Act. 
“ Sufficient Cause ' must mean а “cause beyond the contol of the party 
invoking the aid of the section. A cause for delay which a party could 
аус avoided by.the cxeicise of due care and attention cannot be a sufficient 
cause. In other-woids, the Couit must. be able to say, having regard to 
the facts-and circumstances of the ‘case, that the ‘delay was feasonable: A 
Catuse^ arising , from’ the negligence of the party cannot be a “ sufficient 


cause " within the meaning of Section 5 of the Limitation Act. 


Appeal -by:the Defendants against the order gh Banerjee J. 
granting the Plaintiffs’ и for setting aside abatement. 


Й е 
The material facts will [m from: the ence: 
В. ‚С. Dutt-for thé Appellants. 5% 
D. m Sinha for the керы ^ ZEE 
^ Appeal from Original Order No. 4 of. 1949, from an Order of . 
Banerjee, J. dated 23- 11-48, 1 ИА ju. 
. € 4 
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» APPEAL FROM ORIGINAL CIVIL, f 
= Befort Sir Arthur Trevor Harries, Chief. Justice, and. 
MR. ыш S. B. Sinha. , 
: _ASHUTOSH BHADRA & ANOTHER. Сми. 
- um E v. E - ў e 
c JATINDRA MOHAN SEAL , k Anoruer- aS 
August, 23 


a p . THE CALCUTTA LAW JOURNAL. — ' . fioi. ger 
Cm. 7 0. T he © judgments ‘of as Court were as follows: — NEN 
RM í : * M An ny 
ad Harries, C. d. I—This is an appeal бош" ап отаг, *of 
Ashutosh Bhadra зај je dated November: ;38, 1948 setting, aside aus abate, 
ae ment. ; 3 d T E 
к _ .The two. plaintiffs boul a suit against Sm; Ран 


Bhadra claiming | a declaration that they had certain rights of ` 
ЭЕ Harries, cJ. light and air and an injunction restraining the defendant; hér 
A servants “or agents’ from obstructing or interfering with these 
rights. . There ` was also a claim for a declaration as to a right of . 
way and an “injunction restraining the defendant, from inter: , 
- 7 fering with: ;such jte Е. Ў 


PETI * жа” 


\ 


Ax И UM Thé suit Ds bit Eventually it еей known. io the - 
plaintiffs that Sm. Fuleswari Bhadra had died and the solicitors 
of the plaintiffs wrote' to the defendant's solicitors asking them 
for information as to who -were the personal representatives. ` 
No satisfactory reply was obtained, and eventually .certain re- 
. cords were searched in this Court and it was discovered on . 
August 33, .1948, that the lady -had left a will naming Ashutosh 

. . Bhadra -and ‘Bejoy Kumar Bhadra as executors. They were 
^ ^ therefore the proper persons to be substituted in place of the” `e 
Ux 7 deceased defendant. It iru that the defendant actually. died. .- 
ui | гоп April 9 1948. - 


h 


It is therefore. quite dear that. on anus 23, 1948, ‘the 

2 plaintiffs. through their solicitors obtaified the information. that 
the proper persons to be ' substituted ' -were , the“ two executors: 

» =- , However, no immediate steps were taken by the plaintiffs апа: an 

| application for substitution was not made until September 2180 


* 1948: i M - М, р ee ie 

" “~ 7 The ninety days hon "he date of death: had Jong since 

= olapsed and the sixty days given to a party to apply to set , 

aside the abatement expired on September: 5, 1948. ft is dear? . 

" «therefore that if: the ~plaintiffs’ attorneys had taken immediate. ~ 

- | Bteps an application for setting aside the abatement could have ; 
"been made within the ‘sixty days. - However, as I.have' said, ~ 
. it was not made within the sixty days and was not actually filed 

Lye until September 21, 1948, | ‘that ig, hse da after the period. 

pb ix daye, had expired, 


Р 


- Vor. gej- e з. 7 HIGH COURT... . 


The plaintiffs explain the delay by saying that the conduct 
ofethe suit was in the hands of the. male plaintiff. Jatindra 
Mohag Sealand that he suffered from gout: -or some such other 
Silmergt which required that he should live away from Calcutta 
at Puri. ` ‘There was an affidavit of a medical man which would 
‚ suggest that Jatindra Mohan Seal could not live in Calcutta, 
but had to five away from the city. ' It _was, however, admitted 
that in the: beginning of August Jatindra Mohan Seal had come 
to Calcutta for some wedding festivities; but it is said on behalf 
of the plaintiff that owing to his physical condition he had to 
,leave within a week, which should suggest that he had left 


-Y Calcutta before August 23 when the search in this Court dis- 


closed who were the personal representatives of the deceased. 


_- -Et was very rightly pointed out that it is not difinitely stated in 


^ 


the affidavit that the male plaintiff was not in Calcutta when 
the search took place. But I think it can bé reasonably inferred 


from all the facts that he had left early in August for Puri and 


'that he was not here i in Mis y on August 23. 


"Ihe question which has to be determined is whether there 
is a reasonable explanation for the delay which took place in 
making this application. -In other words, was there sufficiént 
cause for not preferring this application to set aside the abate- 
ment within the period of sixty days? | 


It was not suggested that the plaintif was really at fault 
‘until August 23. It was mildly suggested at one time that the 


. female plaintiff might have known of the death, of the defendant, . 


but it was not "seriously argued that.much could have been 
` done before August 23. The real case for.the defendants was 
that no sufficient cause had been shown for the delay of fifteen 
days or so from the expiry of the 20 Бх until this application 
` was filed. í 
е е a . | " x 
I must confess” that ‘this isa border line case; but on the 
whole I am satisfied that there was material upon which the 
learned Judge could exercise his discretion in favour of the 
plaintiff, Аз I have said the plaintif was not in Calcutta. If 


the plaintiff had ample time to make this application. But it 
appears to me that in cases of this kind the Court must take a. 


CIVIL: 





1949. 


d 
Ashutosh Bhadra 
v. 
Jatindra Mohan 
Seal. 


Harries, C.J. 


. а very strict view be taken, then it' could well be held that 


qu. Ж V ow a THE CALGUTTA LAW JOURNAL, . S NN е ә; 957 


E i `2 эзе up 


| oo reasonably liberal view. “Tt „тщ not, be forgotten that the main“ | 


“=. + cause for delay i in the trial of а suit -iş the Court, itself. Often, 


the parties get ready and then have. to wait. years, before, the. -- 


© Ashutosh is -Bhadia. Court .can hear -them.: In: such - circumstances. I dó. not Sthinke 7 


„e£ avv s that too^strict à. view “should “be taker of- the “conduct dF ‘the - 
ды partes: ‘This matter was. considered Ъу а: Full ‘Bench of the" 
ys MC Allahabad ‘High Court in the, case ‘of: Shib Dayal. v. eJagarinath - 
“Harries, 2,7. Prasad (1). ‘That’ was a case ‘where the Court. held that an, 

ue _ . honest mistake on. thé part of. a litigant. caused. by ‘erroneous. 


Ca Ge advice given to. him by his vakil, in the district; .by-reagon, of. - 


Б which an appeal was riot filed until the period of limitation `` 


1 therefor had ` “expired,” ‘is. a good ground for the application, An- 
` favour of the would Бе: appellant. of' the proyisions of Section 


25 of. the Indian Limitation. Atte in the judgment of Banerji je . 


ule. - dt-was observed: EL YE i 
* i Y x Ж "E 


E PON Е "Under" Séction E of the Limitation Act, a | petition, oto 


"What constitutes “sufficient | cause cannot’ net laid down by. 
- *hard and fast rules. <The. sufficient cause must. ‘be deter- 
+ mined on:a reference to- -circumistances of each case. In my. 
. | opinion the expression · ‘ sufficient cause * "should. be liberally. 
©, T owes qe construed so as to advance substantial ipstice.” - 


-This does. not. mean that iex Court, will excuse: . inordinate” 
| абду, ‘but it appears to me that the: Court should not. be 100. 
strict аз it docu well. defeat. the ends of justice, - 


ж 


А, & 2 1 е 


x 


ME E: cb Thé; matter was ai ааз by a Bench of "this, Cot A 


-in Kamiruddin Mallick v. "$m. Bishnupriya. "Chówdhüurani (2): 
А In that case а learned Judge applying the law very strictly had. 
P NEN held a ‘certain, application, to be out of time and that the деу. 

27, 77соша noi be condoned.. Discussing the matter „Макет J» 
| who delivered the чаг. of. the Bench. ауа. КЕ 


” 


a е e ` period: of 17 ^or 18 days that intervened; `The еер 
E ” Judge as áppears from pis judgment, was prepared x to; make .' 


a 
uu 
"s 


bu () (1923) LL.R. 44 aut 636, - "uu qi LPS Ог 7 а 
s (eae) 38 CWN. 78. ey ae Sd ET EE es 


i "The: Appellant, therefore, Bai Bot to 'accounf ITE ‘the 


e x З : 
Von ga)" — 5 75 - нон соок, o. | b 
- , an allowance in favour of the’ Appellant.as regards three Суп, 
^ days that-were taken іп obtaining.a copy'of the order from EM 
| which the appeal was preferred. He was prepared also to а 
e. “allow. the Appellant.à deduction of 2 or 3 days for taking Ashutosh Bhadra 
- advice from Calcutta as to whether that appeal should’ be out 
“filed or whether-a second appeal should be. filed as against xps 
. the decision. of ег gist October 1925. He was prepared 
Do. c 28080 to graht the Appellant a further deduction of 2 or 3 Harries, C.J. 
 ./.' days for ‘the preparation of thé grounds of appeal. These 
. * periods added up together would account for 9. ог 10 days. 
^ There would remain a balance.of 8 days which, according 
БЕ; to the learned Judge, has not been sufficiently accounted 
- for. Now, in making these calculations, I am of opinion 
. that the learned: Judge -has applied to the case far too 
exacting a standard and, although the, discretion which a 
, Court exercises in connexion. with an .application under 
. Section-5 of the Limitation Act should not be lightly inter- 
fered with, Iam of opinion that the delay of 1% ог: 18 days, 
under the circumstances aforesaid, is not one that can be 
' considéred. as unreasonable; or, in other "words, I am not 
"satisfied .that, in point of fact, there was any want of 
diligence on the part. of һе Appellant in preferring the 
' “appeal.” a oo, wet» E i ~ 


INY 


1. am only referring to this case for Mukherji J.'s obser- 
` >-vation that the standard'to be applied should not-be too exacting. 
-In the present case I am satisfied that the male plaintiff who had. 
‘the Conduct of the case was in Puri, Communication even by 
post із not- too rapid. these days and. I think some time would 
have to.be allowed to the-solicitors to decide to, communicate 
and to communicate with the plaintiff at Puri. He would then 
have to consider the matter and write to the sólicitors here. 
„. The matter of course could-have been. done. very much quicker 
than it was. But having regard to all the circumstances, I am 
. , unable to; say that the delay was so unreasonable that it- should, 
not. have been condoned. „Applying a ‘not too exacting: 
-standard, or in ‘thé. words of Banerji, J., in the Allahabad case, * 
applying ‘a, “liberal” construction” te the expression “ sufficient 
`+ cause,” I am not satisfied that Banerjee J. was wrong in exercis- 
ing his discretion, in, favour of the plaintiffs. As.I have said, 


ex E ` a + 


^ 


6: КИИНЕ THE ‘CALCUTTA LAW JOURNAL. | : [Vor.. Өз. 
Сгуй,, ` He case’ “is a border: -line case, bt I am not, prepared to Че 
Tre agree with the view of the ава trial Judge. . "EM. id А 


1949. ` 


: Ó— € „= ; 
.» Ashutosh Bhadra That- being so, ‘I would dismiss - this spen. No ord& is. 





Ja . die M i made : as to costs. : 

аплага Mohan ` . " "m Й ' PA nt 
o Оз, B.. Sinha, Val "want to add’ a fev wordi: e- (7 

- - Harties, CJ. L think there: were enough materials before the learned 


‚Тий on which he’ was ‘entitled to’come to the conclusion that, 

the delay in not making the application up to August 23, 1948. 

"+ had been sufficiently. éxplained. Гат; however doubtful whether 

the ‘plaintiffs had accounted for the- delay in miaking the appli- 

B E. cation Jetween August 23,- 1948 and DIE 81, ; 1948: мо 

Bs Sy e “The ‘only ground suggested by апга. -Counsel for TM 
t petitioner for not making ihe application within time is that 

' one of the plaintiffs, ` Тайпага Mohan Seal, went away to Puri in `' 


.. IR IM August 1948,'after staying in Calcutta for about a week. But 
| ‘it appears that the plaintiffs had their constitutéd attorney in . 
: TE Calcutta and- one of. the plaintiffs was in Calcutta.: р 


“ж 7 ИЕ М 


- Te is Bon to be observed that in | the petition no facts weré , 

: ^ alleged showing: any-diligence on the part of the plaintiffs after: 
August 23, 1948. -It was for the first time alleged/in the affidavit: . 

in reply that Jatindra went away to- Puri after а week's stay ; 

in "August and that he returned _to Calcutta on October 4, 1948. 
Even in the affidavit i in reply no attempt was made to explain’ 
v .  ,.how Jatindra’s absence from "Calcutta was responsible for the ` 
^ delay in making an application.” The application was in fact . 

' made when Jatindra was still absent from Calcutta the affidavit 

, in support of the application being affirmed -by- the constituted 

жч m attorney’ of the Иш E gt Е 


; The existerice of.“ sufficient ‘cause’ isa ondin prêcedénť,, 

X for. ‘the exercise of discretion under Section .5 of the: Indian . 
'Limitatión Ací. “Sufficient Cause" ' müst mean a cause beyond 
the control of the party invoking the aid of the section. A cause 

for delay which à party could. have avoided by the exercise of.: | 

due саге and attention canndt be a Sufficient-cause. In other ` 


Р | = »words, the Court’ must be able to say, “having regard to the facts. . 
, я | and circumstances of the 'case,"that the delay Was reasonable. 
/ Ф i І 


` -. B er +. 
е ы - - 


+ 


' 


" Vor. 92.] ° f В HIGH COURT. 


^ 


. doubt to the'point of dissent. 


: dua hy the Court, 


е toa 4 ~ { x 
М 


А cause, atising" from the negligence m ihe party cannot be a, 
“sufficient cause” within the‘ meaning of Section 5 ‘of the 
Rimitation Act. А ae 


Civir. 





1949. 


—~ 


7 


For these reasons I am doubtful whether sufficient cause has Ashutosh Bhadra 


* beergshown why the application for setting aside the abatement 
should be admitted. after the expiry. of tlie ‘period of limitation 
prescribed. for such. application. 

. Howéver, the léarned Judge has exercised his discretion 
under Section 5 of the Limitation Act and the exercise of.the 
discretion should not be lightly interfered with by the Appellate 
Court. As my Lord is also of opinion that the learned Judge 
„Каз exercised his discretion properly, I do not like to press my 


I agree in the order propose oH 
А Í І ^ dis 


"sb Ghose & Co.: Solicitors, for the Appellants 


L. M. Dutt boudin: Solicitors for the ‘Respondents 
, Ben : | - E» eras Appeal dismissed. . 
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7 ^ APPEAL FROM ORIGINAL, CIVIL. `- >. 
Before Мт. P. B. Chakravartli, Chief Justice апа, 
^. Mr. Justice A. K. Sarkar. ` s 
INDIA HOSIERY WORKS - 
BHARAT WOOLLEN MILLS LTD.* 
“At bitration—Arbitration agreement without specifying the number of abi- 
hhalors or the mode of appointment, whether а valid agreement— 
= Inport of such an agreement: ‚ 

An aggeemenit, neither specifying the number of arbitrators, nor specify- 
ing thé mode of appointment i perfectly effective and valid and the in- 
cidents of suclr ап agreement are that it is to take effect as an agreement 
for reference to a sole arbitrator, to be appointed by consent of the parties 

o1, where the parties do not concur: in naking an` appointment, to be 


- е : к 
"€ Appeal from Original Order No. d: of 1952 against the order f 
Bachawat, `J, » : 2с SB 4 


У. 


Jatindra Mohan 


$. B. Sinha, J. 


February, 6 


Seal, 


CIV. 





1953. 


bead 


РА 


LY 


1958. " 


P s 


7 India Hosiery 


Ё Works. 
ys 


‘Bharat Woollen - 
Mills Ld.- 


reo Sh ei: "nox m ` . 
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.0 
Y Where the intention is "that all the parties must, concur in the appoint- 
* nient-of the. sole arbitrator ог "each ‘of the arbitrators where thére are more zs 
“than one, it is not necessary to make any express provision- in the agrée- Lu 

: ment hat the appointment or “appointment? аге to be made '' by consent of”, 

- the- parties’? Where, therefore, the agreement doés not assign the night of. 
appointment distribtitively- to different parties in respect- of -the different | 
arbitrators; it is inherent in the.agreement that the appointment of the ' 
. arbitrator or each’ of the’ several arbitrators must Бе by consent of all ‘the | 
~ parties. There may be an express provision to such, effeet, but even*in the ` 
absence of any -express provision, -such a proyision, must be taken” to, be^ 2 

„ксы вы EE. M MEM E s 


. “Appeal by the Ojposite part. 


BS ; ' ФРА А т? 


Original application, by the, Respondent under Section 20- 


^ 2 oF t the Arbitration Act. cu S - PX 


February, 6 


The materi facts will „appear. from ‘the judgment. 2 TE 


Ge p. Ghosh for die с Appdllni ` MN rn А 


- 4. K. Sen and T: K. Ghosh for the Respondents. - 
The judgment of the Court was as tollows:- Be Ж 
i А eo JC p г та m 


'P. B. Chakravartti,. с. d.e Thi ‘appeal , iol a " hort | E 
‚ point uhder the Indian Arbitration: Act, 1940, arising out of ther 
` following facts. ү: ` Oe pect, т 


è r 


s ` On the 25th “August; 1651, a contract was- entered шо: 


ы the Appellant, The India Hosiery Works; and- the Res- 
г pondent; Bharat Woollen Mills Ltd., by which the Respondent - ` 
^, agreed - ‘to sell and. the. Appellant "agreed to buy 10,000. lbs. «ОЁ . 
‘woollen yarn at a certain price, the goods to be delivered by a 
_ certain date. The contract contained thg following arbitration - . 
clause: " | A КО Я ` NA 


DUC NE 2M ў ^ EN . : - E 
> ТАП disputes whatsoever" arising i in or out of. or in ‘con-. 
nection with the said contract or arising іп any way What- 
soever іп. connection with any other contract for the supply 
- of goods by the Company to the Buyers shall be, referred to. 


— -v arbitration at Calcutta; The decision of its Tfibunal оё. 
E . M A B n . е M | v 


а e "IE ES 
Vou.’ g.]_ к ыд! HIGH, COURT. - 
ът E a da t 6 å 


S 


‚+, Arbitration shall be final and binding an, both parties, 


e either 'of-whom may make ‘the same a Rule of Court.” 


" “On the 26th March,’ 1952 the Respondent. filed an applica- 
tion on the Original Side of this. Court, for an order under 


section 20 of-the Arbitration Act that the arbitration agreement 


. be filed in Court, for appointment of an arbitrator and for a 
' reference'of the dispute which had arisen Out of the ‘contract to 


the arbitrator so appointed. It was alleged in the application 
"that the Appellant^had wrongfully failed and neglected to take 


v delivery’ of’ the contracted goods whereupon the Respondent 
_ - had-sold them On notice to the Appellant and. suffered damages 


to the extent of ‚Кз. 35,000/- and -that upon a deduction of 
Rs. 20,000/- which the Appellant had paid as advance, the 


the Respondent's claim and’ asserting that it had rightly can- 
celled the contract and had refused to concur in the ‘appoint- 


. ment of one Hiralaljee whom the Respondent had nominated in 


terms of the arbitration agreement to act as the sole arbitrator 


. ‘and was in fact denying the Respondent’s right to appoint any 


arbitrator at all. 


By the affidavit-in-opposition filed ой" its’ behalf, the: 


| , Appellant repudiated the Respondent's claim for damages and 


took the further plea that the arbitration agreement was “ vague, 
indefinite, ,уоіа and _unenforceable in law”, and inasmuch as 


it did not provide for appointment of an arbitrator or arbitrators 


by consent of parties, the Appellant could not, and did ‘not 


' concur in"any appointinent made by the Respondent. . 


The application cathe to be-heard by Mr. Justice Bachawat. 
Before him it.was argued, that the arbitration agreement was 
void for.uncertainty and the uncertainty: alleged was that no 


| Arbitrator Ваа been named in the agreement.and the mode of 


the’ appointment of an arbitrator or arbitrators had also not 
been spécified. The learned Judge. held that in view of the 
‘definition of-arbitration agreement, as contained, in section з(а) 


. of the Act, it was not necessary that апу arbitrator should be: 


named and since section 20 ofthe Act expressly authorised the 

Court to таке ‘ап order of reference 10 the arbitrator appointed 

by the parties-or, in the absence of agreement between them, 
B Ы A. ^ A 


. ш Ф 
z e m \ 
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1958. 


India Hosiery 
Works ` 
v. 
Bharat Woollen 
Mills Ltd. 





Chakravartti, 


C. J. 


- Respondent ‘was entitled to recover a sum’ of Rs. 15,000/-. It ' 
: жаз alleged further that the Appellant was wrongfully ‘denying 


1958 
м-лә 
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'to an aoina appointed by the ‘Court, _such an appointment .. 
could. be. "made. in the case, inasmuch as “the arbitration dae | 
-.did not name any^arbitrator апа the parties were also’ not 


India: "Hoderj. agreed. - Та this view, “he directed the agreement to be filed: and* ; 


* Works - 


` Bi i боле, © сһоїсе of that particular arbitrator; neither party ce 
Mills Ltd. : ^ D 
А Eo - Before us, it-was. contended on behalf of the Appelliint that, 
u Chakravartti the: arbitration agreement had been wrongly held to be valid: : 


Ce Je 


: made an order of reference tq. one. Ganeshlal Nahata. TTo. the 


—It was, pointed ‘out that Section 20(1) of the Act. contemplated .. 
_agreeménts in respect of :which a party. could ‘proceed either 


under that section. or under ‘Chapter IL. а, the-section itself * 7 


„stated, and-on .that basis it was contended that. no agreement 
could be , recognised and acted проп’ under section. 20(?), unless ` 
dit satisfied the: requiremerits óf Chapter H, pri is.to say, unless ' 
“it was an agreement. under which a' party could apply.” to the 
Court for the appointment of an arbitrator under one or other . 


of the sections of that "chapter. ` The Act had not in view; it-Was ^," 


a 


` further contended; ‚апу agreement which the' detailed provisions 
of Chapter If did not cover. The: “only relevant sections of that 
‘chapter were sections 8,"9 and 10, büt of them, the last ‘two , 
.sections had no. application | to” thé- cáse, às section “g Was ,con-. 
cerned with agreements providing for the appointment of two 


„arbitrators, one to be- -appointed by edch party and section. тө `. 


with. agreements, providing for ihe appointmerit ot’ tbree- atbi- 
trators, one :to be appointed by ‘each party and the third: to. be: 
appointed. by the two appointed arbitrátors. -There “remained 


` only 3 section 8. Which contemplated agreements providing - -for ; 


‘orie or. more arbitrators to bé appointed | by. consent of the. 
parties." - The agreenient therefore; had -to provide for. the’ cón- m 


' sent of parties as the-mode by which the arbitrator or arbitrators Е 





` were to. be appointed, but where it contained no such provision, 
-as іп the present case, it. маз. ‘incomplete and: not valid. On 
* general 'principles too, such an agreement was void dor- uncer- e 
“tainty, because one did not know by whom or in-what mode ihe.- 
. arbitrator, or arbitrators ' were to be appointed. ; The objection; . 
it маз contended, was not ‘that „no arbitiator had been named ~ 
in the agreement, as the learried trial Judge had wrongly assumed, 


: but that no mode of Appointment] had been’ provided | for. , 


el contention oi the "Appellant ig ‘not 57 


we- 


} 


И 


Pa correct. Аз was rightly, pointed-òut`on its behalf, ‘section 20(1) ; 


* * néxt . question..is how that ‘single. arbitrator is to bef Bosé 


. the mode was not indicated in the agreement, it could 


mS 


ve 


. stands now, büt 1 аб. nét see how that ‘difference warrants the- 
N pe ne ` eE SES ВВ 


E Я б 
~=’ = Be ` 3 


ae КА. UP 
Vox: gi]: 7 HIGH; COURT. 


coptemplates agreements to which the’ provisions of Chapter II 
- would also-apply. Section $ of that chapter makes the pro- 
wisions of the First Schedule applicable to an arbitration agree- 
."ment/*unless a different intention is expressed therein and Rule 1 
of that. Schedule lays down that unless otherwise expressly pro- 
vided, thé reference shall be to а sole arbitrator. There is noth. 
ing in the agreement in the present case to exclude the First 


Schedule and.since ‘all that it says is ‘that-the disputes shall be, 


: referred, to “ arbitration, at "Calcutta," the effect of. Rule 1 j AO 
make it'an agreement for reference to a single arbitrator Mf. Tte 


д 


The leartied, Advocate for the Appellant -contended 


11 


1953. 


— 
India Hosiery 
Works 


v. 
Bharat Woollen 
.^' Mills Lid... 
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be .found and it was for that reason that agreements- SR PANEG 





kind were-bound to fail’ He re-inforced his. argument by saying 
that. if- the: Janguage of Rule 1 of the First Schedule had been 
“if no other mode of reference is provided," as in the Schedule 


of the Act of 1899, the Court could make .an appointment in: 
the absence of "agreement: between: the "parties, as stated in 

. Russell on-Arbitration, 14th’ Edition, P-99 with reference to a‘ 
+ - ЫЧ ‘a i a= T 


similar próyision in the English`Act; but since the language of 


the present Rule was: “ unless otherwise expressly provided ” it 


was to. be presumed that the Legislature had made the change 
- with sore intention and the intention, according. to*the learned 
‘Advocate, clearly was that the-Court was: no longer to supply 
an omission im the agreement ‘as to the mode of appointing an 
arbitrator. ' Thé argument does not appear to me to.be tenable. 
In^my opinion, itis clear that even under the present Act, an 





arbitration agreement, neither specifying ‘the number.of arbitra- ` 


tors; ‘hor. specifying the mode of appointifient, is perfectly effec- 
tive and valid and the-incidents of such an agreement are that 
1С is to take affect as an agreement for reference to, а ‘sole arbi- 
srator, ‘to be appointed by consent of the parties or, where the 
parties do not concur in making-an appointment, to be appoi 
by- the Court, except where the‘operation of Rule.r of th 


it 
"Schedule is excluded, . AR RM DEC A 





.: „Itis true that there is à difference-fn language between Y . 
i. of the. First: Schedule, as it stood in е. Act of 1899 and as \ 
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- Суп.” conclusioit suggestéd on behält. of. aie appellant. The object of” 
Sem "E the. Rule is ‘only: to ‘supply ‘the number “of arbitrators where no - 
0s number i is specified in the'agreement and if the, language of the : 
шай. не : exception’ hag Peer changed ‘from “ if no other. mode of reference ` 
‘Works’ .. is provided ” to" “unless otherwise expressly" provided? , the `, 
LE Woolleri change must En ‘been made because the old, language: was. 
. Mi ille Ltd. _ clearly inapproptiate. ; Mode’ of. reférence bas: nothing. tò, do : 
ÉL - with .Whéther theré is tó be one arbitrator ‘ot more. * fn- ‘any 
"gabs. event, ‘if it was possible under the' old Act, or is “possible under 


P m CJ... the corresponding provision in the English Act, for the Court to 





v 


g^ ONG. -appoint an, “arbitrator even in the case of the: agreement merely 


providing for réferénce to arabitration, ‘the’ reason is. not that’ o ° 
wats 5 Ruled of the Schedule contained, ‚ог the Schedule'irí the Englishi-, 
Сти Act tontains, a reference to the absence of- Any provision for the: 
УИС LE ‘mode of réference ’’in the arbitration clause. It is not as if the 
ME te eine Sold Rule: provided or. the English rule provides that where-the 
mode is. not provided for in the agreement, the, Court can supply 





д? 2] ES - the mode гапа appoint an "arbitrator in - the. absence of-'con-, · 


oe „currente: among the" parties. - The real теазой, which is equally D 
Ica Md valid ‘under the рае АФ is clear. С, |. - T. 


\ tog 7 itu : z 
А v ut un » 


s^ Pm ^ Colisent of .the parties is the ‘very: essence, of, aititradon: Mu 
| Where” thé agreement provides for more than one. arbitrator and, 
News they aré not each to-be appointed: by all: parties, it is necessary 
7 to- provide. expressly which ‘of them: ‘will be appointed by: whom, 
ў `+ as іп the case, of the agreements contemplated by;sectioris g and. 
M BEET Bat. where. idifferent. arbitrators are.not to be appointed by E 
'  * different parties and» the © intention is that. all. of. them must? я 
T Re concur. in. the Appointment *of ihe sole arbitrator or, “each: “of the 
„` ^ arbitrators where there ате more than опе, it is not necessary - 
DINE máké any express- pravision in the. agreement’ ‘that the appoint- . 
iie 4 - „mentor appointments are to be made; “by. consent of the 
ех ү, “parties.” . Without such consent, no arbitrator.can be appointed | 
c^ XL +ог'сап actif such a case. "Where, therefore, the agreement “does - 
“<r not assign the right of ‘appointment distributively to different”. 
USES i: parties in respect. of different arbitrators, it is inherent. in the 








ГЫ “© ре _ agreement that the appoiritnient of the áfbitrator. ‘or. of-each of * 


‚Ше several - arbitrators must be by the consént.of all parties. : 

Р - There : тау be.an express provision tocsuch effect, but even in'-' 
uS "the. absence of-any express. provision, such а. provision rnüst be 
а “taken torii m implied: It is for that reason ‘that’ where * 


nm 


^ 
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“the. "agreement does not specify the: number , of arbitrators, 
'nor specifies - 'the mode of appointnient, ihe Court first. takes 
;.the agreement as providing for reference to a single arbitrator 
by reason, of the provisions ‘of "Rule 1 of Schedule T;-then takes | 
the фойе of appointment intended necessarily to be appoint. 
ment by consent of the parties and, next, if, it finds that the 


- арроты. ‘dne itself. 


oe А 
7 It fakes and can take the agreement - чо be an effective 
agreement, because the mode of appointment by consent of the 
parties is implied in it and- it is not required to supply the 

7 mode of appointment and does not require‘ any provision 
enabling it to.do so. I am therefore of opinion that the change 

. of language in Rule 1 of the First Schedule has no bearing on 
- the validity of an arbitration agreement wthich does not specify 
.efther the number ‘of arbitrators or the mode of appointing’ 
them, . nor has it any bearing on the court's power of giving 
effect to such an agreement. I апу further of opinion that 
‘where the intention is-that-the arbitrator or each of them bhall 

. "be appointed by all the parties, it is not necessary that the agree- 
ment should sáy so expressly and that section 8(1) (a) of the 
Act, where it speaks of an agreement. which * provides that the 
reference shall be-to one or more arbitrators to be appointed -by 


Eon consént of the parties,' ' shoüld be read as " provides expressly ог 


' by necessary implication." An agreement which merely provides 
for reference to arbitration is not therefore invalid or ineffective ' 
for the reason that it does not expressly provide for the appoint- 
, ment- ofthe arbitrator, or arbitrators, to be made by consent of. 
“the 4 E 2% 

- г ата. also inclined to agree with Mr. A who appeared on 
behalf-of the Respondent, that it is not possible ‘to conceive of 
an agreement which will come “under Rule a òf the First Schedule . 
and yet Bean agreement. for' appointment of arbitrators otherwise 
than by consent of all the parties. · The Rule contemplates an 

L." agreement which is silent as to. the number of arbitrators. If 

the “agreement attempts to say that the appointment will be 
‚ otherwise than. by..consent. of all the -parties,, it. cannot possibly 
do so without making some_ reference to the number. It will 
have to say that tbe arbitrator or а will be е appointed 
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Я Civi, = bee one or sórhe- of the parties | or by a third party, and as, soon, as _ 
ШЕ (эк, it doès` so; it will go outside. the Rule., TÉ it speaks “of Ше. 
E nee "appointment. ‘of " the arbitrator," there will be no- :зсорё for. the 
x india: Hosiery ` ' application- of? the Rule, because" zu single. arbitrator ` wig Бе e- 
m Works «oc indicated, by the agreement. itself, 1f it speaksi-of. the -appdint-\ ; 
dre иы ment of.‘ arbitrators,’ „then ` also wil the Rule “be excluded, Ee 
7 Mills Lid, > ^bécaüse it will be "otherwise expressly provided s that: there Ls ` 
иш. P m vill not be- a sóle arbitrator; The only.type of : agreement’ which | 
T ке can come "under the Rule i is therefore ат agreement which apesks > me 
| С: J.. «expressly of * arbitration by consent of the parties,’ in which. „Саве 
j E there is no reference to the number of arbitrators. or an. agree- 
24. +7. ушеш which .Says nothing: about thé mode of appointment in .:* * 
.1 5,5 which consent of all. the parties willbe a. |. necessarily. implied. con- 21: . 
‚М. ^. dition.” It'thüs follows: that where the Rule. applies, іб, сап no ` 
f | longer bé sdid- that the agreement dóes riot provide for appoint- - 
"^ c. -ment of the gd by ё consent of the parues and is dor ар. . 
| гёазоп, invalid. : : net ur i 
k Р oe adis - E : on EU per 6 E УУ Жш 
e s li. the cóurse of-his- argument, Mr. "Sen referred to. the- de- T 
DNA -i7c ^ (Psion in In ‘re. Eyre ‘and Corporation: of "Leicester - (а), I do .-, | 
ge, not think. that case’ is. of ‚апу, real assistance.. "There, E T 
ca contract ‘provided for reference ^ to ‘the’ arbitrator or um-. 
"INK pire? "о be’ appointed m "accordance with clause 39 -of ihe 
" osx DOS specification.. It.is thus. "dear that_the ’ appointment - of only ` A. 
MM ae ` one. person was -intended- ang :that was what the: courts held ` 


“in the view that ` the word ^ umpire “ “had been used fo denote Е. 
the. same ‘thing as ‘ arbitrator.’ Clause 89 of. the ‘Specification Сот 
? Simply. provided’ that every:dispute: would havé to be “ .referréd ^. . 
to arbitration” and if thé case has; any- relevancy at али я > > 
‘only as showing that in spite of thé agreement saying nothing ^ J 
"about the mode of appointment, nobody said that it was bad: »- | 
: апа ‘the parties as well as the courts | proceéded on the view that ' 
De . .,. the appointment, was to be made by: consent of. the parties and ^ -~ 
"x Z. that, in the absence of concurrence between them," the court ^.- 
x; ©. could make an 'appotittment,. The Case ‘has thus Bu a x QE qe 
Sol le. c value - 
MO E ауу ^howevet,' póint ‘out how. the law i 18 йш in | Hale es 
"1 Буе, Làws of. England, because the provisions of ‘the English Ue 
EE M dd = Act are ‘in: all essential respects the” same. tn the Hailsham - "x pt 
#77 ‚ Edition, "Vol. I, the following passage occurs ас. Раве, Sur 45: e wc 


f 00 ode: (alae c. sedis ЖЕТА 


‘Vou. 9j], NM" ЕИ -HIGH GOURT. 
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i: The submission -itself ` may. паше the’ aiat "or arbi- 
trators, or it may without naming them. direct how they are 
чо be selécted or it may simply provide for a reference. to 
; ajbitration without either naming the arbitrators or direct- 

A 7 а Tow a are to be selected. 4 


PS “In. the last- mentioned. case; if the submission is.contained 
in a written, agreement and dossi not express a contrary inten; 


tion, the тоон rules apply: — 


ee 20 The reference is ‘toa single arbitrator. 


- of the arbitrator; any party may*serve the other parties with 
a written notice to appoint an arbitrator and if the appoint- 
„ ment is-not made within seven clear days after service of the 


о е: such notice, BPO an arbitrator. ~ 


+ 


f B 


^0. -The present case is esaet “the last-mentioned сазе” con- 
templated in the above .passage and the Respondent followed 
precisely the-same procedure as indicated there. . It served a 


- - notice on the Appellant, requiring, it-to concur in the appoint- 


` mënt“ 'of an arbitrator and. on the Appellant. declining to do so, 


Е it LN to the. Court. DAS 


. The learned "doute! fon the Appellant. contended ‘de 


- the Arbitration Act was restrictive of the general rights of parties 


under the Contract. Act arid therefore it ought to be strictly 


: . construed and words ought not to be read into' section 8(1) (a) 


which were -riot there. I am not impressed. by that argument. 
- The Arbitration Act does not іп fact purport of its own force 
to restrict the contractual rights of parties, but only. gives effect 


e to restrictions which they may choose to impose on themselves 


. as regards the forum to which theif disputes shall be taken. 


|. Secondly, to read section 8(1) (a) as'covering an implied pro- 


vision for Consent of the parties is not to import into the section 
anything foreign to it or to add to it'in any manner, but only 


. to take. note of its necessary intendrhent. Thirdly, construction 


“of . section :8(1)- (a) became. necessary only because of. the 
е own argument that the Mii tust satisfy the 


(2). Е: Hie ийе do Jo mit, corcur in the appointment. 
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.— notice, the Court may, on the applicátion of the pariy who 





, i Mills Ltd. 


' On behalf of the opens" our attention was afso ГЕЛА 


^o + >. tg Ше decision of Mr. Justice S: R -Das Gupta in tlie case of 
Chakravatiui, . Bharat Woollen Mills" Ltd. v.- Китаї ‘Woollen’ Factory Q)- 


Og GJ. 


where the same-arbitration clause came up for consideration and 


the learned Judge held it to be void for uncertainty. There was. 
` : ^an appeal before us from that decision as well. which we heard- 
2, Ж immediately after the present; ppéal, but we had to dismiss it, 


^ as, no appéal lay. We may however consider the decision on` 


the merits for the- ‚ purposes “of the present appeal. ’ With. great: 
respect, I am‘unable to agree with the learned . Judge in the view - 
taken by him. He held that the agreement was bad, becaüse it- 


Ep ida og ,Sàid ngthing as to- who was going to’be the arbitrator and how . 


: ће was going to be appointed 'and that section 8 would: not 
- . apply; as the agreement did not say that the arbitrator or arbi- 


p - trator$ меге. to be Appointed by consent of the’ parties." The 
> uu same ‘arguments were advanced by the “Appellant i in the present 
Y case and J have already dealt with them... — 


А * EB - ' 
bo 


di the result, I ‘hold that the "d was a asad! agree- 


‚ ment, amounting. to: an ‘agreement..for referencé to a single -. 
` . arbitrator, to be appointed by consent of both the partiés.. As: 


2E ES И. -æ 
16- -4 7 ТНЕ CALCUTA: LAW JOURNÄL: | Qvo. gi: 
(c 4 7 = * ' 
Cin ^7 test of that есй. An, agreement - erty: providing БЕ ге- 
aM ference to arbitration must in the very nature of things mean 
' 1958. . rbi 
. arbitration by arbitrators” accepted by all the parties dnd it is . 
- India Hosiery not necessary to constrüe any, section in ‘order to extra Or ' 
. .' Wotks - justify that Henne Vira ыл 
^" ve А A doe Sa 
fat j Ф ха . <= 
віза обден 


ке .' ` ‘there was по such consent,-the Court- could’ appoint an drbitrator ` 
| under thé terms of section 20(4)- of the Act, which it’ did. “The 


“(1) Award’ Case No, 366 of 1951, decided on agth January, 1952. 


appeal- is accordingly demise "with costs. . gs 


Certified TA two counsel. ' ._ "uo cu ae 


A. к. ‘Sarkar, J.:—I agree ou | E E 
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“М. C. Bural & Pyne: Solicitors for the Respondents. 


S.G.P. Г oa * Appeal dismissed with costs: 
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2 TARA CHARAN MUKHERJEE 
а 55 в. ‘C. DAS GUPTA &* Ors. 
Mandarus—/ ucle «226 of the Constitution—Fundamental Rights—Reason- 
z able, restrictions-- T he "West Bengal Clinical; Establishments Act 
d B. Act LVI of 1950)—Restrictions Pid by, Шы: Act, af reasonable. 


Under Article 19(1) (g) of the Constitution, it is quite nue that a 'atuen 
e 08 been granted the right to practise any' profession or to carry on any 
* occupation, but this 1з not ап absolute right. Under Sub-section `6 of that 
- article, ‘the state is empowered to make апу law imposing -in the inlerests 
of. the gencral public reasonable restriction on the exercise of a.right and 
“is not prevented from making any ‘law relating to '5the professional or 
technical qualifications necessary lor-practising any profession or carrying on 
any occupation, trade or business. 
ЕБ Оп the whole, it cannot be said that The West Bengal Clinical Estab- 
"lishméhts Act, 1950 and the Rules thercunder have made it impossible for a 
citizen under reasonable circumstancés to carry on (ће occupation of а 
. physio-therapist, and the! restrictions imposed cannot be held to be. un- 
reasonable and аге in ihe. best interest of the general public. 
ZEN ‘Petition Бу the applicant vide: Article 226 of the Consti- 
tution Юг а writ i mandarfus. - 


x -~ 
БА 


B 


The айа] facts will appear from the judgment. 


Э к Mukherjee tor the Petitioner. 


Advocate General gl West Bengal with the on SE 
Counsel for the керне 


* 


The fudgmentiot the Court was as follows: — 


ON. Sinha, 4: This- is a pile calling v upon the res- 
mu to ‘shew cause уһуга writ'in the nature of Mandamus 
should not be issued directing them to rescind, cancel or recall 

go А co Res * М 
* к Application under Aries 226 of the Constitution. Matter No. 136 of 
1952. 


CIVIL, 


1953. 


Seyret 


February, 18. 


17, 


-. B. B Dax. Gupta. 


-. BN: 7 Skike, J. Calcutta. -It is stated in. the petition that. the. object eof the- — 


"Ovi. С 


1953. 
— 


IN 


THE еы, LAW JOURNAL. ME shen ag. 


the ‘Notification. No. PH: 2309/2A-9] 52 and, the notice dated 


"October 22, 1953, served. upon the petitioner ag mentioned.in `. 
the petition “or from. b E to act oe or- from giving: 


"тата Charan ‚ effect thereto. ' 


Mukherjee : 


А DN. 


ra 


ч 


ч 


] 


Е 


vL i Ы . fel 


he petitioner is the: proprietor of an institution "called: ip 


E 


Е 


the: * Nature—Cure, Clinic situate; at 43/ lys Bowbazar Stréet,. Б 


establishment is "to. treat ;patients süffering. principally. from’ 


rheumatism and deformity’ of limbs in scientific methods: by re: > 


course to Bath апа: Massaging and. other methods available for" 


E Physio- therapeutics including treatment by mee heat, electricity , 
: and domni апа other allied methode: АК DEM 


2a 


Не Љав another. such - institution at- 5 аашаа 
Street, but Шар is not ‘the subject mátter of this. с DE - 


-The Institution, being a Physical Théapy. ева 


2 coines Within . the: definition ‘of a * Clinical Fstablishment ' ETE 


defined by Thé West Bengal Clinical Establishments. Act. 1950 


(West Bengal Act LVI of 1950: hereinafter referred : Чо as ‘the = 


^ Act’) апа is governed by its provisions, as well as ofthe, rules 
framed thereunder. “Such institutions have, to Бе registered - 


_ Augüst, 1952, Dr.-Haridas Mukherjece, the Assistant Director of + 
-Health Services went to inspect- thé premises and made a report.'. 


-xto the petitiorier intimating to him that his application. for а 


^ 


-+7 I will-have occasion to "refer to his report at a latér stage. “On . 
. the àind October 1952, a letter was addressed by réspondent No- 


license under the Act had beén considered and rejected inter ` 


Ё alia on. the ground that thé establishment was “not under: the: 


direct, supervision of a properly qualified expert on the paiticular | 
kind -of*treatment given- in the establishment. ` 'The* petitioner *: 


^04 -7 eR Pi ` A 


. . Was asked to-close down- his establishment. Hé has thereupon. А 
- applied: to this Court for relief.and has'obtained a тше and aw 
: ad-interim injunction restraining the "respondents from taking: 

~~ any steps under. the sajd Notification or гч inu Vetter iue the ^ б 
E :22nd October, 1953, TM : | 


. under the Act and licensed: `> On -the 15th July, 1953, the peti: ' | 
- tioner made an application | in thé form préscribed by the rules 
- for registration and the issue ‘of-a license. Où the 6th day'of . 


4 67; - s 7 m a 


"Vor TE PI det e Hen Court. oe as ` 


Us. 


E Now; before I deal with’ the facts of this Банев case; I 


Е shall: indicate the law applicable. 


- ^N 


~ The ‘Act was "published in: the "Calcutta Gazette on the - 


‘23rd. November, 1950, but came ‘into operation on n February 14, 
72068. fol "P 22 i i 


E $ nies 
ЛИЕ 


' "The. Act purports to “introduce a “system of registration and 
licensing in respect of clinical establishment,’ as defined under. 


the Act-includes a "Physical therapy establishment’ which -has 
been defined as meaning "an-establishment where ‘persons are 


usually treated by physical ‘means such as massage, electrotherapy, 


A ошау remedial sus or “the like.” 


The ‘institution in question is ОЛО to be a ‘physical 


* thérapy establishment. Under section 3 of the Act, no person 
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' is allowed to keep of сатгу.оп a clinical establishment without | 


being” registered. in respect thereof and except under and in 


accordancé with the terms- of a license granted therefor. - 


'' Under section 9 of the Act: the Staté "Government has -been 


a ‘granted the power.tó “make rules, inter alia for- providing the 


conditions which an applicant and a Clinical establishment 


_` -should fulfil before a license is granted.- At or about the time 
' the- Act. came into operation, the. Rules were published (Vide 


- . Notification’ No. Medl. 621/PH—2R—72—59 dated ‘11th Feb- 
` ruary 1953). Under rule 11; no license in respect of a Physica! 


Therapy Establishment, _can be granted unless the licensing 


; authority was satisfied that the applicant and the. establishment 


` fulfilled the following conditions: —: 


a ate | “OM “@ Jt was under the direct supervision | ofa propérly 
| qualified expert on the particular | kind- ОЁ. treatment EUR 
B їп Ше. establishment. А л] ШЧ С“ І a 

5 "i. Save: as “perdinbeforé waiki the: employees of 
~ the establishment- and the person-or persons giving the actual 
treatment ‘shall have the proper. qualifications from institu- 


tion approved by the State Government for imparting such 


E treatment. 


(iii) In case de “employees of the establishment 
and the person or persons: giving the actual- treatment do 


К! 
пре >. Ч 
er . M e 
1 Л» = e 5 


t 
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Я Crvi. | “not ‘possess . the - pioper ЙДЕ Ын rom, institutions 
$ TR “ approved by the State Government, separate arrangeinants 
. d 1953., 7 -shall be níadé tor the treatment of male patients and female ^ ` 
- Tara- Charan patients, in’ the Physical Therapy establishment» malt 
мишке: , + employees -shall” .be ‘maintained “in. the; establishment: 
в. с. Ps бари. 2 ;for &he-treatinent of male ;patients, and female rr | 
WEE Р shall be employed in the establishment. meant for the treat- ' 
: ment of female patients and in “such, establishment it shall | 


D 
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"EC 0 ру the pagent y: 


~be prominently displayed ' ‘whether the establishment ` is 
‘meant ы Ше treatment t of male o or female patients. . | 


= v Examination and denned of male 5 ог female * 
- patients are conducted: in me v presence of a female agreed 


Na х 


- -Inj a Gazette Extraordinary, dated, the iih diruit d 195% а - 


series of notifications dated the gth August 1952, were published, ` 
T The first is .No. PH 2309/24/52: In this notification ` the. 
S Institutions approved by the State". as appearing in sub-rule. 
Gi) above, ‚ Were specified: They: are all foreign ‘Institutions 
belonging to ‘England, America, lv Denrüark, ‚ Holland, 
_ Sweden and ‘Australja.; к 


oe 


m - i 


"By, Notification, No” БН. lasci. strion 11 aub. 


séction (ш) of the rules set out above was*amended.. Тє was laid- 


down inier айа that where-the. employees of the establishment. `2: 


or the persom giving: ‘actual treatment did not possess the | proper: 
7 qualifications. from institutions approved by the State Govern- Ñ 


"^. ment, they shall have proper qualifications as may, be determined-- 


^ 


_ by regulations made by the State Government. By Notification `> 


No. PH. 2211/2A-9/52 the Government, in exercise of the power, , 


“conferred by the notification, abovenamed, „promulgated certain“ 


regulations, defining the qualifications "Which. must be possessed 


597. (1) a person giving actual treatment and (2) an employee; . 


‘who does not possess the proper qualification, from an.approved 
^ Institution. As regards ‘the - first category, the minimum quali- , 
fication is that a. pérson shéuld be a Jnátriculate and baye. 
practical experience for a period of-at least five years, as a trainee 


or an-assistant to a qualified physio therapist ‘in’ «the Physio : 


` Therapy department of a Government ‘Hospital or à: hospital ` 


кш by: the State Governthent. , Further the person must · 


as 


2% 


nd 


РА 
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7. 


` have "knowledge. P baie. anatomy, basic physiology and the 


"mechanism. and use of remedial apparatuses and electrical -equip- -- 


2 ment. ` In category (2) an employee who has been in a Physical 
2" * "Ehesapy | establishment continuously for not less than four years 
will Бе considered qualified if amongst other things he passes a 
test exaniinatidn within- i5th- October 1953. In respect of the 
qualifications mentioned above, this date has -subsequently been 
extended to: 15th November 1952. dt appears from the affidayits 
filed that there are. Physio Therapy departments in the Govern- 
- ment Hospitals at Bombay, Mádras and ‘Patiala, where a student 
can Obtain the requisite training. Further it appears that in 
1952, 74. employees. belonging to, category No. (2) appeared in 
the test, of whom 21 have been declared successful (у males and 
14 females). Under the Constitution, Article 19(1) (g), it is 
. quite true that a citizen has been granted the right to practise 
-any profession’ or to carry on any occupation, but this is not 
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E^ absolute right. Under sub-section 6 of that article, the State ' 


is empowered to make any law imposing іп. ће interests of the 
general public, reasonable restriction on the exercise of a right 
` and is not prevented from making any law relating to “ The 
professional or technical qualifications necessary for practising 
E piole isn or carrying ón-any occupation, t trade or business." 


S. - 


zm therefore do not see why the Government cannot pres- 


cribe the qualifications necessary for running a ‘Physical Therapy 


establishment or working therein. Physiçal ‘Therapeutics is a 
- branch of medical science. To practise it, requires specialised 
“knowledge, technical ` training and proper equipment.' The 
.State cannot allow unqualified or inexperienced, men to play 
with the life and limbs of other, just as it must discourage quacks 
from practising medicine or unqualified men from practising as 
lawyers. "Bésides, it must ensure, that these institutions are not 
run under high sounding scientific names but actually for sordid 


e purposes» It is admitted, that the petitioner intends, to treat 


_.persons cóming to his institution in: such highly technical. things 
like. curing deformity, of limbs, or hydrotherapy etc. and yet 
he has not a single scientific or medical qualification. He was a 
physical instructor in several Colleges and Association and says 
that he- "acquired knowledge: in masságing. The knowledge that 
a man picks up in'a.collegé gymnasium cannot be suflicient to 
; - permit, hiin to dabble i in such highly technical things like Physio 


ET 
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Therapy c or Honda. "The dodor айас to the institution 
"m із not éven a М.В. but a L.M.E; L. M.T.'and. there i is nothing. fo - 


“show: that he 1 ‘is qualified fo administer Physio Therapy.’ hene Я 
| Tira Charan -the Assistant Director of Health Sérvices went for inspectién he 
27 Tu Ot - found that the technical staff consisted of 1 part. time-doctor, one 


‘male massuér (Presumably -the pétitioner) who. was. absent dür- 
` ing inspection..and' four ladies stated” to have Been ‘trainéd by 


Pe М. Sinha, 7. ‘this- part time, doctor who himself possesses no qualifications at 


. all for’ administering Physical. Therapy. . Apart. from technical - 
‚ personnel,” there was no- equipment. worth - ‘mentioning and tlie. 
-< sanitary: arrangements: were wholly. inadequate. It-is strange 
that‘ in an- institution imiparting hydrotherapy, - there was Tio 
washing place -and;eyen no" actual connection of filtered ' water: 


x 


"The correctness of: the. тереп ig "denied but'I find. no reason to ` 


discard it, Zt : УКОСИ Е 


` - $ ~ 1 22 & - €. 
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©: Mr. Майын argues. “that! ас. the’ time tha he uade the ^ 
application and deposifed the fees, these" technical. qualifications - 
`. had not been prescribed and thé, result of these: rigid rules: is 


^. that he will have -to close the ‘institution. But that is his mis- 


fortune.. At the time, that he applied, 'thé^ Government, had - 
- , not prescribed. the proper ‘qualifications ` necessary Or- ij oed 
of the institutions. · It does not follow however that because. the 
petitioner was allowed to apply or deposit the fees, there. is any. 


qualification not possessed by him. It is argued that. prescribing 
* only foreign’ qualifications is ‘an: 'unréasonable restriction. ` That.. 
‘must depend upon the-facts of éach case. Physical 'Thérapy ís à 


> 


are no. institutions in ‘India "having the requisite “standard, what’ 


` sufficient scope for ‘training lawyers upto "thé .xequisité standard: 
to'enable them to practice in the' original side of this Court arid: 


РА 


kind of „estoppel preventing the Government from prescribing. a c 


m 


comparitively - modern innovation in medical science. . -Lf there”. .- 


-can the State “do "but prescribe foreign- quálifications only. HUE 
`.. There-was а time when iri the Сісу,оЁ Calcutta, theré was not .' 


-only barristers” having ` à .foreigm qualifications were allowed to ae 


practices As and when facilities are increasing for such" training- 


ээ, locally, thé regours of this limitation, is being relaxed and’ pro: 


mises soon. to Бе, extinct. - Similarly, . when there will- be suffi, 
“ciently trained men in this country; in Physical Therapeutíts and . 


facilities ‘for adequate training, the limitations. will-do&btlessly.- B 


OR Бе relaxed. "There is no excuse however- for ME. the Ep. 
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_into the and. of self. -styled practioners о or self-educated dies 
` peutists. . This is sternly discouraged -їп all civilized countries 


` and ours should be no exception. It’ will һе” Observed that the © 


‘Government has -not stopped. after prescribing foreign qualifi- 


»* cations. Considerable modifications have been made by the 


noti cations ‘that follow. - On the Whole, I am unable to come 
to ‘the conclusion ‘that the Act and the rules have made it im- 
` possible fot a citizen under any reasonable circumstances to carry 


_ -on the occupation of a Physio-therapist. I do not.consider the 


‚ Yestrictions to. be unreasonable simply because- they are some- 


+ what exacting and I am concerned that they have been imposed 
in tlie. "interest о the general public._ 


fag ^5 The inp other polit taken is that the letter dated the 


‘sand October was signed by, thé second respondent as the 
“License Issuing Authority ” ае the Act. Tt is argued that 
there is no such authority under the “Act.” Under isection 4 of 


T ше Act, an „application for registration has to be made to the 


. e ` e^. POCO 
st - А . 
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~~ This is чеп not in the publie interest. — 


“ prescribed authority”. who if satisfied about the matter ‘issues 

-a license." Under the rules, the ‘ * prescribed authority " is the 
oue Director of Health Services, which office is held by the 
second respondent. There is therefore. nothing in this point. 
` No other point has been argued. I cannot ре blind to the fact 
that the result of my allowing this. application would be to 
_, compel the Government to allow the petitioner to^run a highly 
technical institution like a ' Physical "Therapy . establishment,’ 
without qualified. personnel and without adequate equipment. 


E 


. The Чой. is that. this ТЕ fails 'and the “rule: must 
be discharged and the interim order vacated.. There will be 
No order as to costs. 


N. . C. Mitra : Solicitor for the Petitioner. ^ 


R. M. Kar: Solicitor for the Respondents. 


‘SGP, C EUM . e Rule discharged. 
^ a 
——— - E Wet m Áo Р бнр РЄ үө, а UD ag] 
eo J 7 c 1 


EP se . | Й М 
ацца exe ou eee E SOM toa Шо NR Ia uem aa d onte pi 


28 


CIVIL. 


1953. 


Taia Charan 
Mukherjce 


v. 
В. C. Das Gupta. 





D. N. Sinha, J. 


a. 


t 


4 
.N 
Ciye 
S € —, 
1953- 
itid 
> March, jo 
'. 
' ^ 
Ew T М 
NER 
hx 
[3 Y 
e rd 
" 
‹ 
t 2 
g e ues 
is 
Ta 
++ 
, М 
е 
d 
` 
55 
4 m 
m ; 


П 
r 


- THE CALQUTTA LAW JOURNAL. | | | | ° [Voi. 9a. .« 
je eI “ORIGINAL CIVIL. 2". ue 
| : Before. Mr. Justice P. Mather. e s * с 
{уюн KANTILAL 1 01 * 

i-e DOMINION OF INDIA * Ке к 


Foreign judgnient—Execution of forcign decicé— Grounds -ón which foreign i 
judgment сап be challenged— Section 13 of the Civil Procedure Code 


a P 27 : 27 Loue 


Foreign Sovereign. State—If - and when court can- t- pass a decree’ against "S 

. foreign state—Principle of International Law. 

“Section 18 "of the Civil Procedu Code pe down that -a foreign judg: E 
ment- shall be conclusive as to any шайег thereby directly adjudicafed upon 
between ‘the’ parties except—(a) Where it bas not been pronounced By, a. 
couit of competent „jurisdiction; (b) Where it has:not been given on- Ше” 
merits of the case, (с) Меге іе appeais on the iface of the proceedings to, 
be founded оп an incorrect-view of International Law or a refusal- to :re-.- 
cognise the law of British India in cases in which such law is applicable, 

_ and (d) Where-it_ sustains a claim founded on a “breach of any. law in-force 
in British India. x ЭЕ | a . tog 
“It is а p well- settled phinciplezot International Law that à suit against a . - 
- foreign state is not ' ‘entertained - and no ‘decice is passed against~a foreign. 


` state unless Ше foreign” state’ submits to such jurisdiction. This principle is - 


founded on “the doctrine that the sanction, behind the court in a State ‘is А 
the authority of the State in. which the court functions. „Аз по, sovereign + . 
<State has any authority over anothei sovereign State, it follows as a corollary, ` 
that the Courts of one sovereign State. can have no Jurisdiction. over another 
independent state TER by.its voluntary. submission to such h jurisdictidn. 


The principle that the к court does not ao behind the ‘decree 
“has always ‘been nnderstood subject to the aver-riding, question of” whether 
‚ the decree is a nullity’ or not. Itis settled law that an executing court 
can always refuse to execute ,a' decree wluch is a nullity, А foreign- judg- 
ment is not conchisive if ıt is in breach of any International Law. ay 
^* Application. by the | Petitioner decree-holder_for execution ° 
against the Respondent of an ex- "parte decree: passed on the 21st, 
October, 1948 by: the Court of- the Civil Judge, баи 


іп те former State of Baroda. 


- - The material facts will® appear from the judgment, T р 3 
i ar Case No. 3 of 1940. ES е 


2 d 2 


А шым» в ; ` 
с Vor. 93] e 3 ` HIGH‘COURT, | 
е 5 i P 


>>, TOP. Das for the Applicant decree-holder. : 


У 


. which to: pay the amount and directing notice to issue to the , 
` 1 ` " + 
- Government. I understand that on the 12th April, 1951 а 


9 Gouri: Mitler for the Respondent. E 
n e i * ues 7 n 

The judgment of the Court was as follows: — 

P. B. Mukharji, J.:—This is an application in execution. 

The ewnefS and partners of the firm Shah Kantilal as plaintiffs 

obtained an exparte decree on the gist October, 1948 from 

the Court of the Civil Judge, Okhamandal, in: the former State 


of Baroda in Suit No.-4 of 1948-49 against the defendant | 


Dominion ‘of India as owning the „East Indian’ Railway for the 


-~ sum of Rs. 5,683/12/- with interest at the rate of 6 per cent per 


annum and álso for the sum of Rs. 538/71 /4 as costs with interest 
at the rate as aforesaid. On the 21st. March, 1949, the State of 


' Baroda merged withthe then Province’ of Bombay. The 


` decree-holder thereafter made an application.on the 24th April, 
- 1950, in Okhamandal Court’ for transfer of the decree to the 
Calcutta High Court for execution and on the samé date there 
. was an order by the Civil Judge, Okhamandal, transferring such 
decree to this High Court for execution. On the 2nd February, 
1951 the "Tabular Statement in execution, by the decrée-holder 
was affirmed in this Court. "The total amount for which the 
execution is asked amounts now to Rs. 7,083/12/8.' In the 
‘Tabular Statement the decree-holder, asked for realisation of the 
decretal dues by attachment of the furniture of the East Indian 
Railway lyirtg at No. 17, Netaji Subhas Road, Calcutta. On 


the 14th: February, 1951, there was an objection that the decree - 


could not bé executed because no time .was specified within 
which the’ State was to pay under the mandatory provisions of 
_ Section 82 of the Civil Procedure Code. Thereupon the decree- 
holder made an application on ‘the 11th April 1951 to the 
Okhamandal Court to specify the time within which the State 
was to pay the dmount and on the sarie date obtained ‘an order 
*from ‘that® Court specifying three „months as the time within 


notice was given to the General Manager, East Indian Railway 
by the Okhamandal Court to’ pay the decretal-amount within 
three months. The State did not satisfy the decree by payment 
within the time во ‘specified, ‘As по payment ‘was made the 
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“crv: ^ requisite тёрогї undef Séction 82 of; the. Civil Procedure Code `` 


К was made оп the 20th August, 1951 to the’ Government of West >. 
1958. -.. Bengal, . On the 5th December, 195r upon the plaintiff's applt- F 
-. ‘Shah: Karitilal cation ceřtificate óf non-satisfaction was directed. to- be issued "a 
(X f. bythe Judge-at Okhamandal. -Such certificate. of. nonsatis- ` 
gime of faction was issued by that Court under Order 21 Rule 6 of the * 

б: : Code of Civil Procedure on, the 10th’ December, 19517 . Thére- .^ 

‚Р.В. after оп the зеп@ July, i95; notice was “issued: by this ‘High T — 

7 Mukharji, Je Court upon the Union-of India under Order 21 Rule 22(1): (а) ‚ 
бс. ое Civil Procedure Code to show-cause. why the decree passed. 

к against thé’ Union of India and dated-the gist day.of October, `: ` 
; - 1948 in Civil’ Suit No. 4 of 3948-49 in the Court of the Civil, 
`, Judge, Okhaniandal; should not be execüted. | The applicition - 


E 


“> now comes up before ше. Ёог disposal. -* 


; The main points of contention on behalf of the Governmegt `- - 
` of India aie; that the suit іп’ іс ће decree was obtained. мав _. 
. - filed in a Court of the Native State of Baroda not established or, 
*' * -continued by the authority, of the Central Government. "and ov 
‚ ©. that such decree was obtained. ex-parté and not oh the merits of ^ 

~. s the case and that the Dominion 6f-India never submitted to“thé . 


PET oum М. ` jurisdiction of the'said Court and the decree passed against thé: 


Dominion of India is a nullity. and cannot be executed. It is 
. 2 ‘also said that the decree ‘cannot be. executed by -reason of limita- 
202.77 tion. These-are the. main ‘points advanced on. behalf of ће - 
' Union of India to resist the execution. , Iwill record- bere that 7 
the point of limitation. has not been pressed before me. `` S x 
77.7 The main point fot. determination is whether the Court at `- 
Okhamandal in the former Native, State of Baroda is a foreign. 
Court arid its judgment is:to be regarded as a foreign judgment; ` ` 
7 > ~The position’ of a native state in 1948 was, Zonstitutionally 
. different from what jit -was prior tothe Indian “Indépendence: °° 
E Асі, 1947. Before 1947 the :ndtive. states in India under thé .. bó 
">" Princess represented a species of constitutional status which was 
o neither "completely sovereign по? completely: dependent. -The 


(t. + o . native states were, however, under the paramountcy ‘Of the 
(i | British Crown. Since the Independence ct, .1947, and with > 
| | the coming into being of the Dominion of India the paramouritcy * 
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| of the "British Crown pac dnd lii The rele was that. by 
"ће ordinary: tests -of' Iriternational'Law and Constitütional Juris- 
ë prudence, these ` native states became sovereign. ‘territories. The 
_onlyslimitations - "were, such -as weré-imposed by the terms of the 
_ Indian "Indépendence Act ‘and specially іп respect. i of customs, 
` communications and like matters under LL 7 of ‘the: Indian 


i- 


r 


7 the states specified in each of, the schédulés shall be administered 
in 1 all Tapau as if, ey form pet of. the, provincés specified in 


. by- Instrument of Accession. as - provided in Section . 6 'of the 
.- Goverhment of India’ Act, 1935 as’ adapted, and by stib-section i 


Independence Acte s 


1 à 


| The- "status | nd Vide of Okhamandal € Court in" Baroda 
State should also -be- examined in the light of the accession of 
-Baroda State and its subsequent. merger. with: India in order to 
- déterniine if/the-Okhamandal judgment i in this case is a foreign , 


. judgment. : Section -5 of the Government of ‘India Act, 1935, as 


-adapted by. the India (Provisional Constitutional) Order, 1947 
, made оп the 14th "August; 1947, ‘by. the ‘Governor General in 
exercise ‘of the, powers conférred*on him By Sections 8(з) and 9(1) 
чс). of ‘the Indian Indépendence Act, 1947; provides that 'the 
Dorninion of: India: established by the Indian: Independence: Act, 
- 1947; shall-be a uniorr-comprising amorig other units the Indian 
States acceding to:the Dominion. The manner.of dccession ‘was 


6 thereof the courts are ќо take judicial’ notice of such Instru- 
. Ment. "Exániining^ the form of the" Instrument of Acceásiori and 


the ‘schédule ‘attached theréto; it dppears ‘that ‘the Dominion - 


- Legislature was given. -powér to. make laws for the’ ‘acceding state 
ini respect of “ jurisdiction and powers of all courts with respect ` 
“to:any of the aforesaid matters but, except with the consent of 
‘the ‘Ruler -of ‘the acceding State not-so ‘as tó: confer any juris- 
‘diction: or power-upon any courts other - than courts ordinarily. 
г exercising’ jurisdiction in or in- relation to that state." :Now 

-> the’ ‘Okhamandal Court in’ “exercising the jurisdiction’ i in’ this case 

to éntertáin ‘the suit and pass var decree therein does not come 
* within” the- Aegislative sovereignty. acquired ' by thé Instrument 
2 of ‘Accession: . Neither the suit nor‘the decrée'herein relate to^ 
"tlie. aforesaid - matters" which are: generally in “relation to 


üefence,, external- affairs, communications, etc. 


Then again the 


provisions "of the States’ Merger, (Governors Provinces) Order, 
1949). ‘indicate in: ‘paragraph’ 3 that “аз from’ the appointed day 
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^. the heading of that Бе, апа accordingly any reference (ol 
an Acceding State in the Government óf India Act, 1935 or ih | 
. any Act ог Ordinance made on or after the appointed: day. shall% 
be construed as not including. a reference to any.of the merged 
“states ‘and any reference ‘i in any such Act or.Ordinance as afore- 
said to,a province specified i in the schedule'to this ‘Order shallbe . . 
‘construed as ‘including the territories of all the» states” specified . . 
in that schedule." By paragraph 4 of.the States Merger Order,. ;, 
1949; it. is clearly laid down “all the law in force in a: merged 
State or in any part ‘thereof immediately before: -the’ appointed | 
day, including orders made under Section 3 or Section; 4ofthe ,. 
Extra Provincial Jurisdiction ‘Act, 1947, shall continue in force’ 
until repealed, -modified or: amended Бу competent "Legislature 

‘or other competent. authority previded: that no order shall be 


7 made under the said. Act by anj authority on or alter ‘the 
A appointed day i in relation to the Governors of any of the’ iergéd- ^ 


^ States", In the schedules annexed to the States; Merger, Order 

` is Schedüle 2 which. specifies the State of, Baroda having merged - E 
in the Province of: Bombay. . Clause 10, ot the- States . Merger г 
Order, 1949» requires to be caretully examined. because it” relates 
to proceedings pending in a merged state to which the Dominion  *. 


Zig a party immediately? before Ше. appointed dayi, The. 


‘appointed day’ is defined in that Order to mean. the date of 
| the commencement of the Order which is: the first day of August, * 
1949. Now Clause 10° ‘of, the States Merger Order, 1949, pn, x 
vides as follows: p iu. aye an : der о 
jS as. К qt ыш before die appointed,- dics any po... 
ceedings . are pending їй a merged- state’-to which ‘the’ Lu 
‘Dominion is a party and if those proceedings would have", 
‚ been brought, by or against the absorbing province under’. 
. Article .9 had they. been brought -after the appointed day, > 
^ the. absorbing province shall be’ deemed to be substitüted in ` 
' those. proceedings ' for the Dominion and the, e preceeding 
©з; shall continue accordingly.” . 


" Article 9 provides: С а 
“ Any. próceedirigs "which if „this Order had. not ben i 
made might lawfully have: been brought їп-а mergéd State. 


- by or apum me Pominion shall in ithe case of any Hobby `, 


D 
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arising. before the appointed diy ‘or arising ` under any ^ Сюњп. 
M contract made before that day be brought—(a) by or against 
the Dominion if. the proceedings could have been brought S 
ъф or'against the Dominion had ‘the’ liability arisen after Shah Kantilal 
the appointed day or as the case.may.be, arisen under a у. 


- contract made after the appointed day, and (b) otherwise Dominion of 
. by or against the absorbing Рут x India. 


P. B. 
In construing these Articles of the States Merger Order it Mukharyi, ў. 


' appears to me that they do not help the contention of the decree- . 
, holder. im this case, because no proceeding was pending on the 
* gist March, 1949, when Baroda merged in Bombay. Except to 
the limited extent expressly provided in Articles 9 and 10 of the 
States Merger Order, 1949, I am. of the view that no decree ot - 
“Baroda State before merger „can · be executed against the 
-Dominion of India, now the Union of India in the territories’ 
1 ^ ofthe Indian. Union. The Extra Provincial Jurisdiction Act, 
1947, also does not help the decree-holder in. this case. 


The: néxt step in the analysis is to exámine the Okhamandal 
decree in the light of the definition, of a foreign. judgment pro- 
vided by the Civil: Procedure Code: The fact to:remember is 
that this decree was passed by the Okhamandal Court in Baroda. 
State on the 21st October 1948 betore-the merger. Section 2(6) 
of the, Civil Procedure Code defines foreign’ judgment .as the 
judgment of a foreign court and Section 2(5) of the same Code 
defines a foreign court to mean a court situate outside India 
^ апа not established ог “continued by the authority of the 

' Central Government. That is! the position after the amend- 
ment in the- Civil Procedure Code. Section 2(7) (b) of the - 
amended Civil Procedure Code defines India to mean the ќеггі-, 
..tory of India excluding the State. of Jammu and Kashmir, but 
this definition of India does not apply to Sections 1, 29, 43, 44 
1618, 79, 82,83 апа 87A of the Civil Procedure Code., In October, 
. 1948, when thé ex-parte. decree was’ passed the State of Baroda 
had not merged in the, “Province of Bombay and that court 
in the State of Baroda cannot, therefore, in my opinion, be 
regarded as then a court established or continued by the autho- 
rity of the Central Government in India. Applying that test 
of the Civil Procedure Code the conclusion seems to be that the N 
кши or the decree of the Okhamandal Court is a 1 foreign 
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(Om. o. judgment ora foreign decree within the ‘meaning. ot the ‘civit 
ein ` Procedure Code. = us " с ЧИ. = E А 
1958. 5.7 р es = 27 2 gta e - 050 x 
shah ‘Kanulal, І This, however is ‘not “the ‘solution of, all ше pointsburged 
E 1. ‘before. me. iri this application. 
Dominion of Ы? p aly ted А дь teen 
` 965 ] "The: next- questio $ ds to determine that “#-it Is а саа 
PBR - judgment ora foreign decree, then can it Ье executed by this.” 
" Muhharji, J. High. Court. Section 13.6f the Civil Procedure Code lays down ^ 
CR Me xo -that'a -foreign' judgmenit -shall be.conclusive às^to any “matter: 


І шу ОНУ suite upon between: the parties кхсери к • 
pon 5 (y where. it ‘has not been - prénosiiced i a. Court of com- nc 
Bane sae ee er tes ^petent jurisdiction; -> - ^ > b 
.' (b) Шише it has not béen given on the merits of thé case; 
(с) “where -it’ appears ой the. face of the- proceedings | to be^ ^ 
„+ + founded on an incorrect-view of International Taw а : 
ог a» refusal? to recogüise- ће law-of British. ‘India .. 
USt o. .dn-cases in which such law is applicable; and^ ~ 


ou p (d)-wHiere- it sustains a^ claim‘ founded on a’ "breach of any, 5 
` - |^ 712 Jaw in force | in “British India. Mu ау у к 


N з 
Al i NC ucl D MESS 3 


There are оер. exceptions with which 1: ‘am not concerned: Е e 
in this application. — . ah 
р Тһе’ test whether -a: -foreign judgment is on: ‘the merits asc 
3 laid. down: -by Section 13 -0Ё the Civil "Procedure: Code Фаз led to: I 
`< some difference of -ópinion. In this case tlie- decfee маз passed’ N 
exiparte. -According і to one view an~ ex-parte" decree: cannot: be " 
regarded. ás ‘being: given on the merits of a case. - 'If ‘that view is ° 
А “accepted then it is enough to impeach - -the 'conclusivé dirae 
ата ofa foreign judgment as- provided i án'Section 13 of the ‘Code. - x 
nt у + has: ‘been held, for instance, that а judgment’ on-an: d "nece 
а “England : by default is not оп the merits as in- "Oppenheim: v. 
s ; Haneef. (1); апа a- judgment on default in appearance i$ not опе. - - 
f “passed on fnerits/as in Md. “Kasim v.Seeni (2). ‘Tthas; however, ^ | 
-been“held ‘that -a decision пау -be‘ on the -merits even. though: 
passed : 'exsparte as in ^Stndaram v. "Kanda swami (3), Wazir 'v: 
Munshi ш and Gajanan : Vv. Shantabai Җв).- The observations of "n 


- 2 КО? (1929) LLR. 45 Mad. 496 (P.C.).- (4) [эбе] ALR. Раг. Yo. — 
L BE ‘ (à) (1926) I-L.R. 5o Mad. 2617 ву 0) пага. -Bom. $14 E 


(3) Pga ALR.. Mad: 387. nme | m riu 


У 


Vor. 92] m 


tie Privy, Council 7 in. йыш У. + Govindaram EAE ), аге alio relevant 


in this. connection. 


HIGH COURT. ^ 


“it is therefore necessary in this case- to. consid one other 


i exception. mentioned ` in Section 13. of the Civil. Procedure. Code 


sand that is whether in International Law a _judginent can be’ 
` passed against. a. foreign state. . This is provided i in Section 13(c) 
“of. the.eCiviP Progedure Code. 


- Law ït is well-settled: that a suit against a foreign ‘state is not 


On. principles of International 


entertained ‘and_no, decree is passed. against a foreign state unless 
` the foreign.. ‘state submits to such jurisdiction. 
is founded on the doctrine that the sanction behind the Court 
in a- State is the authority of the State in which the Court-func- 


tions. As no sovereign State’ Hias- any "authority over another * 


This principle 


‘sovereign State, it follows'as a corollary, that-the Courts óf опе 
Sovereign. | State can have.no jurisdiction over another independ- 
ent State except by its voluntary submission to such jurisdiction. 
Applying that. test it is beyond doubt that the Okhamandal 
Court in- Baroda State.cduld not on the-21st October, 1948, pass 
a-decree against the Dominion of India which is now the Union 
of India and then a foreign state so #аг а$` Okhamandal Court 


was concerned. 


It is also undisputed оп. the facts here that the . 


Dominion. of India or the Union of India. did not submit to the 


jurisdiction of Okhamandal Court at Бал) stage.” - 


There are certain sections of the: Code relevant on the 


point under consideration: 


Section 43. of the Civil Procedure 


ode provides for execution of decrees passed by Civil Coürts in 
. . places to which the’ Code does not. extend or “by any Court 
established or continued by the authority of the Central Govern- 


ment outside India. 


It. provides that such decrees may be 


executed in the.manner provided by the Civil Procédure Code 
- within the jurisdiction of.any Court to-which the Code extends. 
"I am -satisfied on the construction "of. Section 43 of the Civil 


+ 


0 [1947] ALR. EZS 104 


I will briefly state my reasons ^ 
any part ‘of India to which 
appear to contem- - 


""Procedure Code that it does not help execution of Okhamandal 
Gourt decree by this High Court. 

for this construction. The words “ 
‘the provisions. of this Code do riot extend " 
platé such: areas as the schéduled SEEN ог the mone 
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^. Section 1(3) of the Code, but these. words do not in my opinion 


‚ 1958 -- indicate that they were intended to apply to foreign amd 


7м = 5 GEM К = y V alg eats . ‚о. x 
, Shah Kantilal. sovereign territories where -the possibility of application or et 


V-  — tension of the Civil Procedure. Code could never be centem- `; e 
Dominion of Plated at all: Тһе other. words’ “апу. Court established - or. ' 
mee ^ _, continued ‘by ‘the authority of the: Central’ Government ouide >, 
р. в. - India” make it abundantly clear іп пу view, that if order that 


Mukharyi, J’ “decrees of Courts outside India may, become executable in India ~ · 


-under the Code, such courts -must be courts establishéd or con-, 
tinued by the authority of Central Government, such as for 
instance, a decree’ of. the’ Court of a political Agent at Sikkim , 

__ Was. held executable in Zamil у: Maharajah of Sikkim (1),.0r in ` 
M as the Tributary Mahals (Mayürbhanj) of Orissa as їп Кайту. 
^ ` Khatoo (2). "The Okhamandal Court їп. Bároda State before 
the Merger when the decree in. this case Was passed, cahnot be 
said to-be a Court established: or, continued by the Government 
. Of India.” Lastly, it should be emphasised" in. this connection 
- that the definition of-' India" as provided in section 2(7) (b). of, ~ 
the amended Civil Procedure Code does not apply to this sec 
. Чоп, Тһе next section in Section: 44А of thé Code of which 
notice may ‘be taken. -Section 44А of the Code only refers to. ' 
= execution. of decrees” passed by superior Courts in the United - 

“Kingdom or of any reciprocating territory which i$ defined го 

“include the Dominions: by notification. Okhamandal Court 

‘does ‘not answer this description. Section “45 -of the Civil Pro- - 
cedure Cade equally'has no application ‘because the Okhamandal 

-- Court when. it transferred this decree to this Court did hot come 

~ within the empowered Courts -within the meaning of that sec; 

Ur '. tion пог is there the requisite notification: in the Official Gazette: 
, making such section “applicable tó"Okhamandal- Court." : 


Y 


The leading case on this branch of the law is Chunnilal 
_Kasturchand v. Dündappa Damappa (3). It is a decision of Mr. 
- -Justice-Rajadhyaksha and Mr. Justice Shah óf the Bontbay High ° 
- Court. . The ratio of* that’ decision is that ‘it is open: to a 
Court executing a foreign :court’s decree to enquire-whether thé | 
2^ ' foreign court had jurisdiction to, pass the decree, А decree - 
pronounced:by a. Court of a;foreign State in а personal action. 


` 


() De ALR, Bom 19, ^ ү. 


f 2j (1), (1911) LL.R. 38 Calé 859. (а) (1902) J:L.R, s9 Cale 400, . 7 
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$ Statg are enforceable by a Court of another State, 


HIGH COURT. 


in absentia, the absent 


party not having submitted itself to its 
authority, 


is a nullity. It was held there that even where there 
are reciprocity agreements under which decrees of Courts of one 
a judgment- 
debtor is entitled to raise all the defences arising under section 


13 of the Code as if hé were sued on a foreign judgment. In 


` that case gn ex-par le decree fór money passed by a British Indian 


Court at Belgaon against a subject of the Indian State of Jhama- 
kandi, was transferred for execution at Jhamakandi under sec- 
tion 44 of the Civil Procedure Code. The execution was dis- 


‚ missed on the ioth March, 1948 on the ground mentioned in 


- Jhamakandi had completely merged in the Bombay 


“section 1 3(a) of the Civil Procedure Code. On the 8th March, 


1948 the Government of Jhamakandi State had been ceded to 
the Indian Dominion and subsequently on the goth July, 1949, 
Province. 
On appeal the Bombay High Court-held that relevant date for 
ascertaining the nature of the decree was not-the date of filing 
execution but the date on which the Court was called upon 
to pass an order for execution. At that time ‘Jhamakandi had 


- ceased to be a foreign territory and, therefore, the decree was 


held to be executable. In fact, it was said there that even if it 
were: held ‘that the Belgaon Court was’ foreign Court qua 


 jhamakandi Court at the time of the disposal of execution, it 


had ceased to be so before the hearing of the appeal. "This 


' case is distinguishable from the present case before me, on the 
-fact that the decree whose executability is in question here is 


not the decree of an-Indian Court. 


"This case was followed and approved by a Full Bench of the 
Bombay High Court in Bhagwan Shankar v. Raja Ram (1). 


, The facts in the Full Bench case of the Bombay High Court шау 


be noted briefly. The defendant in that case was a resident of 


- Akalkot. Before merger the Sholapur Court ‘passed a decree 


against thé- defendant. Under the provisions of the Akalkot 
Code, ‘corresponding to section 183(a) of the Civil Procedure 
Code, this decree was not executable in Akalkot as the defend- 
ant had not submitted to ‘the jurisdiction of the Sholapur 
Court. The question, .therefore, arose whether after merger 
of the State of Akalkot with India; fhe decree was executable in 
Akalkot. There it was held that the decree became executable 
(1) [1951] A.LR. Bom. i35. > 
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in Akalkot after the merger because it ceased to be a foreign 
decree. In fact, it was said that the merger was an Act of AN 
which had altered the status of Akalkot and had also agtered 
the status of the defendant and made Akalkot a Municipal Court 
and miade the defendant a citizen of India whereas Akalkot 
before had been a foreign Court and defendant % foreigner. 


' The decision of Chunnilal’s Case (1), which laid down, that the 
‘principles which applied to the construction of a Statute affect- 


ing vested rights did not apply to the alteration of the status of 
the individual by an Act of State, was approved. 


The other decision that requires notice is one of the Mysore 
High Court in Н. M. Subbraya Setty v. S. K. Palani Chetty (a). 
In that case it was held that where a decree for payment of money 
was passed ex-parte, before Mysore acceded to the Indian Uniqn, 
by a Madras Court against a resident in Mysore who had not 
submitted to the jurisdiction of that Court, the decree could 
not be executed by a Court in Mysore even after accession. It 
was held there that the decree was by International Law a nullity 
in Mysore and cannot be executed in Mysore. In fact, the ratio 
of the decision is that the accession of Mysore to the Indian 
Union by virtue of the Constitution which came into force on ` 
the 26th January, 1950 could not have the effect of converting 
what was a foreign decree before into a valid and executable 
decree in Mysore Courts. It was.held in that case that Article 
261(3) of the Constitution could not operate retrospectively so 


as to validate and render executable in Mysore these otherwise ‘S 


inexecutable decrees. It appears to me that the principle laid 
down by this decisioneof the Mysore High Court is that the 
decrees which were inexecutable as being those of a Court in a 
foreign State according to the law then in force up to the 
date of the Constitution, have not ceased to be so on account of 
the changes introduced by the Constitution or by reason of the, | 
constitutional definition of “ the territory of India.” ‘The other 
point of importance decided by the Mysore authority is that the 
date of the decree and not the date of the application for 
execution is material to decide the. question of executability. 


"The two Bombay decisions were distinguished in this -case,-and 


there are indications in the Mysore High Court judgment that 
(1) [1951] AIR Bom. 190 
(з) [1952] AIR Муз. 69. 
• 


Vot. ox] 1 - iG COURT. 

‘some at least of the‘ observations of the two Bombay ‘High Court Cir. 

- decisions were dissented from. ATE 

f S 
‘The next step is to examine this problem in the light of the Shah Kantilal 

Constitution of India. Article 261 of the Constitution only re- v. 


‘cognises the principle of full faith and credit to judicial pro- Dominion of 
ceedings of*the Union and of every State and that final judg- таша, 
"ments passed by Civil Courts in any part of the territory of p.d 
India shall be capable of execution anywhere within that terri-  Mukharjr, J. 
tory according to law. In that context Article 261 of the Con- 
d stitution does not throw any light on the problem that is raised 
on the application beforé me. ' Article 261 of the Constitution 
cannot іп my view be given retrospective effect. The consti- 
tutional basis of full faith and credit of judicial proceedings is 
to ensure universal validity to final judgments’ of ‘Civil Courts 
of different States forming a Union and is a necessary corollary 
of federalism. But there is no warrant in Constitutional Juris- 
prudence. of a federal constitution to extend the doctrine of 
full faith and credit to sovereign States outside the Union. 
It is rioteworthy that the Privy Council in Ramalingam v. Abdul 
. Wajid (1), came to the conclusion that with the passing of 
the Indian Independence Act, 1947, just before the accession, the 
Maharaja 'of Mysore alone had sovereign powers апа it was for 
him to make sách laws as he thought fit for the administration 
of justice in his territory. ‘That seemed to-be the consequence 
- which followed the lapse of paramountcy of the British Crown. 
722 Then again the Supreme Court of India in Janardhan Reddy v. 
The State of Hyderabad (з), proceeded on the same principle 
. that courts in the Hyderabad State ‘before the Constitution were 
' in no way subordinate’ to the Indian Courts, and although the 
Constitution now makes Hyderabad one of .the States in the 
Indian Union, it does not bring pre-constitution decrees of 
Hyderabad State Courts within the jurisdiction ofthe Indian 
* Supreme Court. It is quite clear also that the Mysore High 
Court did not agree with'’s6me at least of the’ Views 'expressed 
by th two Bombay decisions. 
It has been contended before me that the words “ territory 
of India" have been defined by te Constitution as inter alia 


(з) [1950] А.Т.К. Р.С. 64. i 2r 
(з) [1951] A.LR. S.C. 917. 
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Сгуп, comprising the territories of the States and India as a. Union of 
pep those States." The argument, therefore, proceeded to assert-that 
- cx  . Baroda having merged in Bombay before the-Gonstitution cagne 
Shah Kantilal into force must be regarded after the Constitution as part of 


г, 1958. 


x ' the Bombay State -and therefore, decrees made in Baroda before 
ae of the merger have. become after the merger executable in the same 
— . ,manner as domestic judgments or decrees. My. wading of the 
"P. B. “Constitution is that there is no such: retrospective effect in. any 


. Mukharji, J.” Article of the. Constitution including its definition of the “ Terri- 
P tory of India" which has the effect of converting what was а 
foreign judgment before the Constitution into a domestic judg- . 
ment after the Constitution. By. that test І must hold that thé 
OkEamandal Court's decree which is now intended to be executed 
in this Court remains a foreign. judgment and the Constitution 
does not place it on the same footing as a domestic judgment | 


for. the purposes of execution. n . 


ae І The question is not to be determined: by applying: the test 
whether at the time of execution any of the sections ofthe Civil. 
Procedure Code applies, but must be determind in my judgment _ 
by the test whether such decrees by their nature of being foreign © 
court-judgments are at all executable and this goes-to the very 
root of their validity and enforcibility.- The principle that the . " 
executing court does.not go behind the decree has always been 
understood subject to the overriding question’ of whether the 

` decree isa nullity or not. It is settled law that an’ executing 
court can always refuse to execute a-decree which. is a puc 
A foreign judgment is not conclusive if it is іп breach. of any 

. International Law. In ‘this case the Okhamandal Court in 

` Baróda State when, it passed the decree had no jurisdiction 

- against what was then a foreign state of the Dominion of India. 

` Аз such, therefore, it is a nullity. I cannot, therefore, execute | 


- the decree. is 


$ p RIP T" FELINE 2.2. sn - 

T his conclusion appears to me to be also in consonance with 
the principles laid down by the Privy Council in Gurdyal Singh А 
v. Raja of Faridkote (1). : ` 


(1) (1894) L.R. a1 LA. m, 


фе ; 


. Vor. gz] ° ` "HIGH COURT. 


E 


. This branch ‘of the PE is often- -confused with the capacity 


of the court ,of a country to pass a» decree against a foreigner 
ard the validity and effect of such decree in foreign countries. 
he. point" was Nery, „clearly brought. out ‘by the decision in 


aekwar . Baroda” State 20 у. 08 Ullah (0, ине it is 
` said: : 


va 
Зз 


4 According Xo International Law, pure and simple, a 


. court bas.no jurisdiction to entertain а suit against a 


foreigner who neither resides within, nor has submitted to 


its jurisdiction: merely because :the cause of. action wholly : 
. or in part -arose within its jurisdiction. But different con- ` 


siderations arise, where the local Legislature has conferred 


such jurisdiction upon the court.’ Such special , legal legis- ` 


lation is ‚а recognised, éxception, to the said' ruleof Inter-, 
national Law; and it follows that if thé Indian Legislature 
has. conferred jurisdiction’ upon British. Indian Courts to 


entertain: suits. against non- -resident foreigners where the 


cause of actión wholly or in part, arose within their juris- 


, diction,’ such courts undoubtedly. have jurisdiction, if the 


conditions provided by the law tó which they are subject 


` exist. The language of Section 20(c) of the Civil Procedure 
- Code is general. and ‘wide enough to apply to the case of non- 


resident foreigners and there is‘nothing in the section which 


“makes ah exception as regards them. ;-A court in British 


. India. cannot disclaim jurisdiction against a non-resident 


. pronounced in Raja Faridkote’s .Gase (1). Lord Selbourne . 


foreigner if the plaintiff's cause of action. wholly or in part 


arose within its jurisdiction. What sancitity will attach to 


` its decree if it is questioned in a foreign country is a differ- 


ent: question.” 


It was really the same principle which. the Privy Council 


observes in that, case that no territorial legislation can give juris- 
*diction which any foreign court ought to'recognise against 
‘absent foreigners who owe.nó: allegiance or obedience to the 
power which so legislates.. In all personal actions the ‘courts 
of the couritty in which the defendant resides, not the courts of 


the country where the cause of action arose, should.be resorted 
to. a ^ : | 7 | 5 
Q) (1933) LLR, ңе Al, 828, (1) (1894) L.R: 21 LA. 171, 
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А (1) and Carl Franz v. Mine (3). DK 


THE CALCUTTA LAW JOURNAL, ek ES [vou 9r 
ү ото secl the facts Jade to; ihe observations of the Privy 
Council in the Raja of Faridkote’s case (1), dt is necéssary to 


emphasise. that jn that case - which: was a, personal action, 


the defendant was the treasurer of Faridkote 'State but at the - 


date'of suit had. ceased 'to be such and was resident'in a е | 


State called the Zind State where he^was a domiciled subject. ' 


, Was there ‘held by the. Privy Council that such 4 decree’ was a 
_ nullity” by ‘International Law. -Tt is also essential tb emphasise 


inthis respect that the case before the Privy Council did not 


arise out of execution but arose out of Suits” ‘brought in a Lahore | 
Court on T MIROIR ош шше T LM 


E 


t 


Оп, Ше principles jid authorities which’ I ave discussed; ° 


„I hold that Okhamiandal Court; decree, in this сазе is a | foreign 


, decree." ^ " 
oe A "a Е A 5 D 
r 
d. : 


The next step to R is fos a foreign judgment сапе 


enforcing foreign judgmerits, —опе із Бу proceedings in execution 


. under sections ‘43, 44 and 44А "ofthe Civil Procedure Code, а 


procedure, which I have already indicated. is not’ available in: 


er 


П 


enforced in this country. ~ Obviously ' there are two modes of К 


this. case, because the Okhamandal Court ` in: ‘this case does’ not . 7 


answer the. description of Courts: mentioned in those sections. of 
the Code. The other mode: of, enforcing a foreign judgment is 


by bringing a suit upon it as in the case of те а of Faridkot "E 


po M Ауа. и 
A К 


Sons ds in his classic work. on ‘the Conflict of Laws; nd Editio 
at pp., 765-6 lays down the essential and important distinction - 


5. between domestic Judgmentes and’ ie ee Hec 
'^ observes: оз | 


1 
) А Us ы nj Е н 
] { ^ И +, 


“Domestic judgments rest ‘upon the’ conclusive forcé ‘- 


of ‘the record, which is absolutely unimpeachable. , Foreign ' 


1 judgments are mere matters en pais, tó be provet, the same* · 


as an arbitration and award, "or an account. stated; -to` be 
, established as matter of fact before the-jury; and by conse- 
quence subject to. any contradiction or impeachment which 


;"might be urged аван апу ‘other matter‘ resting ra oral a 


proof.” М 


. 9 , 0894) LR: ar LA. but x) (1929) 47 CEJ. 26 (Р.б) 


F " 


uve. s Y 
\ У 


‘You E 207 04 75. GH COURT... 


4 
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He prüceede Yo seduce к Pa qe ae 


i 


Os “It is proper to аад. that; while the English courts thus 


| тфовтзе` the gerieral force and validity of foreign judg- 
."ments;.it has been done under such limitations and quali- 


. » fications that great latitude ‘still remains’ for. breaking the 


' force айа virtually disregarding such foreign judgments as 
: proceed upon an obvious misapprehension of the principles 
governing the case; or where they are produced by partiality 
or favouritism or corruption, or where upon their face they 


' ‘appear to be: at variance with the’: ‘instinctive. principles of : 


universal uou .But'those are rare exceptions.” 


Cheshire i in the third edition of. ‘his Private International 


E Law: ‘lays down. the. broad principles “in respect of' [he foreign 
' judgments. The léarneH jurist observes that a foreign judgment 
; , has no direct effect in England: but creates a.cause of action in 


Р 


England.- The recognition was formerly based on the theory of 
comity of nations as observed by Ashhurst J. in Geyer v. Aguilar 


'(). In’ course of evolütion this principle of | comity was found 


to be inadequate and gave “place to’ the modern doctrine of 


- obligation which means Һа меп the judgment of 2 court of 
‘competent, "jurisdiction ^i is proved, the burden lies upon: the 
‘defendant to show why-he should not perform the obligation, 
At page 769 Dr. cian observes: j ` 


S 


= “The common law фей that a fada judgment, 


s though creating an obligation that is actionable i in England 
"cannot be enforced. here except by: the institution of fresh 
legal: proceedings is subject to important statutory excep- 


tions, introduced. by the Judgments Extension Act, 1868, the . 


Adminisiration ОЁ. Justice Act, 1930 and the „Foreign Judg- 
ments , (Reciptocal коке Ас, 1988; po 


© Under the Judgments Exterision "Act, 1868, an Irish or 


Scottish judgment has full effect in England. Under the Ad- 


ministration of Justice Act, 1920, which was’ passed upon the 
recommeridation of the Imperial Copference ‘of 1911 provision 


"is made: for: the enforcement within the United Kingdom of: 


judgments obtained in a superior court of any part я the British 
И | ae Z3ER BRE (697). | 
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| Dominions idoine апу: territory. which. -is under the: British 


„protection or. mandate. , Its provisions are somewhat similar -to - 


"our section 44A of the ‘Civil Procedure Code. This: principle; ` 


was ‘extended | by the: Foreign, ‘Judgments (Reciprocal Enforce. - 
ment) Асі,. .1933 extending it not puo to РЕВ Dominións 


Dominion of ү Бш also. to foreign countries. ae’ ети ros 
India.. Los wf pi . 
t 5 Da jn os TERT S eges “с. ° e’. 
р. BS d Both ' on the authorities as well as on the’ principles ` of 


` 


` and Hie execution proceedings must. be dismissed. ~ 


for execution of. the, foreign decree of Okhamahdal. Court - of 
Baroda State before the mergér cannot: be executed: xd this Court 


` = 
DN B 


. Аз la am of the view du the е intended: “to be ахаа Da 


in this Case iis a foreign decree -and.as I. am. of the- “view ‘that’ 


sections ‚48, 44 and 14А of the Civil Procedure. Code 7 are nat. iy 
applicable to this case, there can be no execution: of such’ decree: 
by this. Court. - The question of what. considerations should’ be у 
taken into. consideration і in a suit upon a foreign. judgment does: 


awe 


not’ arise- for détermination in, this рр for execution. 


» 2 РА 


\ 


‘ Р 


"E therefore dismiss the application’ for execution but Bos. 
regard. to. the: circumstances I make no order as to-costs. ~.. 


z roy +. 
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West Pond Premises кет Controli ` (Teinporary "Provisions) TO d90— 
Ejectment decree under, Rént Control Act of 1948— T'enant's application 


*o. for rescission of the decree under Section 6 of the Rent Control (Amend- 


т 


ment) ‘Act ,of 1950 and Section 18(1) of. Не Rent Control Act, 1950— 
„Order of`rescission ‘of decree, whether аеннан ef, the 
- '- provisions an ithe Civil Procedure "Code. 


` 1 
^ 1 


“Where. a. m right is in dicU and: the. Ordinary pm ‘of the, 
country are seized of such dispute, the: Courts are governed by the ordinary 
rules of procedure applicable thereto, айа ап appeal lies, if authorised by 
such rules, notwithstanding “that the 'legal" "right claimed’ arises “under - a 
special statute which" does not: in terms’ confer аг right “of ' appeal. An 
adjudication -under Section 6 ‘of the Rent. Control (Amendment). Act 1950 
or under Section, 18(1). of the Rent. Control Act, 1950 'is a determination 
by Civil Court. of legal rights: in controversy. between the parties, and appeal 
will .lie Чторї | that adjudication if it sasiy the test of. appealability under 


` 
vo ' = БУ з 
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а ер. i. ^ D ` Й 


' Adjudication pisai in an application for “ vacating ‘the decree’ for 
ejectment ".. under Section 6 of the Rent Control (Amendment) Act, 1950 \ 


Jead with Section 18, of the Rent Control Act, 1950 is a 'decree .under the 


Code ` of. Civil Procedure inasmuch as it conclusively. "détermines the legal 


- rights ‘of ‘the pàrües їп dispute and also, contains a formal expression of 
| the ны It is therefore ` appéalable under the Códe. ^ 


Mu 


Appeal by. the. Laindlords © ыза ee Vn 


X А 
D 


` Application Љу ‘thie Tenant for vacating the decrée. for eject- ` 
‘ment posed under Section: (8) óf the Rent Act of 1948. 


"The material “Facts will appear: from the judgment 


: ^ Appeal кош Appellate | Order No. 7 of 1958 with; -application, against 
the order’ of М>. Bijayesh Mukherjee, Esq, $ub- Judge, 3rd Court of Zillah 
24- Parganas, at Alipore in’ Miscellanous Appeal No. 27Y of 1951 dated :28th 
of August,>: 195 1;/ affirming the, otder of R.. K. Mondal, Esq., Additional 
Munt, and Court а dated dia of April 1951. eo: QA 


` 
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уйн Спан” Ата ат with Sayani маһа 
gp ,Ior the ШАН ES MEE" К У MS esM 
1952. » Ape м Roe eS gee ial 8 S : 
` Gobondhan Бой Hirendra ‘Nath Baier for’ the: хоромд. ВЕ 
: ї V T . Red E 15 
td Pronóüa Nath The jédgnent of. the Cour was ‘as follows: i 
- ‘Raha’ ө Є "er 
—— d - ^ 
герат, "p. N. Mookerjeo; J: = This: is | the! "landlondy second: ' mis- 


E ‚ cellaneóus' appeal and there is also an ápplication in thé alter- 
: native, 'under Section 115 of the Codé of, Civil Prócedure—arising 
„ош of the 'tenant's: application under Section ` 6 of the West 
Bengal Premises Rent Control (Temporary Provisions) (Amend:. 
ment) Act (West "Bengal. Act LXII of 1950) Tead "with; section . 

‚ 18(1) of the West Bengal. Premises Rent Control (Temporary 


- Provisions) Act, -1950' (West Bengal "Act ХУП оғ, 1950. Тһе, 


_ application was allowed : by the trial court and the landlordis" 
appeal against that decisión. was dismissed by the ‘lower Appellate . 
‘Court ‘Rot upon. ‘the merits. but upon the preliminary. ground .' 
' that under the law no; ‘appeal lay against an order passed under. 
|. Section 6 ОЁ. the. Rent Control, (Amendment) Act; 1950 or Sec ' 

, tion: 18(3): of: the Rent Control -Act, 1950. ‚Оп the merits” the; 


VE Jearned" Subordinate: Judge expressed ' "himself ‘tentatively: in 


E: + 
NS 


` favour ‘of the appellants landlords "but, as in: his. view the : appeal; 
'beforé him was' incompetent he did not. purse that matter to 
‘its final ,conclüsion.. Against. the, dismissal -of : ‘their’ appéal by.” 
‘the leatned Subordinate’ Judge. the: landlords have. preferred this : 


second! miscellaneous . appeal and' in in ‘the. ‘alternative they’ haves ^ 


>. also’ filed an application’ under section 115 of the Code of Civit 


~ Procedure for revision, of thé: adverie orders of both the: Courts 
below. , . LX ` 


Ie > ae usd 


, 


тһе suit for ejéciment was, instituted on зїн, Мау 1949 ad. 
the, releyant ground under the Rent Control Act, of -1948 (West is 
: E Act; "XXXVII of 1948) which was then in. force and’ was”? 
erefore, applicable to: the case, was) ipso facto: détermination: of. 


: : the defendant's tenancy on account, of non-payment. of rent for ч 


` more than’ three months or rather consecutive three months, ағ. 
is the ground under section 12(3) of the said Act of 1948. : The f 


' К | suit: was decreed.. ex- parte: on 28th August 1950, but admittedly .. 


Че defendant ‘remained in possession. in spite of the: said decree- 


and after an unsticcesstul анешр to get the decree’ set aside under 2 


` E 
D Uc Я à 
e ‘ ў e ae SAIS а я 
А у " ' > 
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"Order IX, rule 18 ‘of the Code of 'Civil Procedure the tenant ` 


. defendant made an application under. section 18(1) of the Rent 
| . Control Act; 1950 on goth January 19517 This application was 
P dv as Miscellaneous Judicial Case No. 16 of 1951 and was 
i пау allowed by the learned Munsif t his Өш dated 1oth 


‚ February 1951 which ran as. follows: ~~ Н 


- 


, d - 4 we te 
ea а ` SUO r D 


cost and the decree will:be rescinded on applicant's deposit- 
ing,in court within forty days from the.date Rs. '1,581-10-4p. 

E 7 Pat "P for further order. on id March 1951." ' 
| (n E The depod was made i in: time on sand Match 1951 and the 
: ' plaintiffs decree- holders; further objection to the tenant’s appli- 
‘cation under section '6 of the Rent Control (Amendment) Act, 
` 1950 and section 18(1) of the Rent Control- Act of 1950 and the 


former's prayer for reconsideration of* the, above order dated, 


"10th February- 195r were rejected by the learned Munsif oh 7th 
: April 1951 when ' he: allowed the Miscellaneous Case (Mis. 


oir Misceljirieous Case will be allowed on contest without 


48 


?-cellaneous ~ Judicial ‘Case No. 16. of ' 1951): accepted the ten- ' 


ant's deposit and rescinded: the ejectment decree. Thereupon 
Ше landlords áppealed and the learned Subordinate Judge hav- 
‚ ing, as stated. above; dismissed this appeal , on'the preliminary 
ee that the same was not maintainable i in law,and having 
` thus upheld the rescission of the ejectment decree, the unsuccess- 


E 


" ful plaintiffs landlords have now come up to this Court i in second 


appeal and go: d in revision. 


бу 


| We: have. „already ‘said that the Jearnéd Subordinate ‘Judge 
` expressed on final opinion. on the merits of the tenants’. applica- 
tion under section 6 of the Rent Control (Amendment) Act, 1950 
` and section 18(1) of the Rent Control Act 1950 although his 


tentative. observations were against the same, and he dismissed: 


E the landlords’ "appeal: only on the ground that it was not niain- 


ag tainable im. law. 1, therefore, we find ‘that that appeal was not, 


И, incorüpeterit we wóuld:rémit the same to the learned Subordinate | 
' Judge, for ‘consideration on the metits. ‚ In- case, however, we . 


agree > with the learned, Judge in his view that ће, appeal before 
him was ‘not competent, the landlords’. appeal, before us and his 
application for revision against the decision of the learned Sub- 


ordinate Judge must fail. But ме shall. then have to consider 
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` „Суп. — - the landlords: devidóns? Sus add under section 
"s ‘Code of Civil Procedure so far'as it relates to the lea 
1952. , 20 
eve c. SIRs order. . [ : Bol сёз 3 
` Gobordhan Dutta.. — ^ j^. ut apes LN 
v. . The first. . question, iketan, that requires ‘deten 
i Penn Nath whether the landlords appeal before the lower Appe 


BE was maintainable i in law. There is no dispute as to t 
.  P.N. facts. ;Admittedly there’ was an ejectment йесуее ati 
Mookerjee;- J.: cation under section 6 of the Rent Control: (Amend 
. 1950. read: with section 18(1) of the, Rent Control 
Admittedly also that application succeeded before the 
and the ejectment decree was rescinded.” The ac 
d . e réscinding - «the decree for ejectment, Was, as stated. al 
z | i by the learned Munsif on yth April 1951 and tk 
- expression of that aoe eao appears -in the’ 
| tollows: E 

1-2 “THe Misceliancous Case No. 16 of 1950 is al 
“costs. ‘The deposit made by ‘the applicant is acce] 
| - -decree .of que passed- in Title Suit No. ў 

oe . n reines ; TO. 

The aceon now is whether: an appeal lies: from i 1 
cation; orrrather, ihis expression ‘of adjudication, anc 
answer.to that question depends е" Габе of this app 

` some extent also of the revisional application 

‘It is well PE that an n appeal i is a creature of st 
In the Matter of an Arbitration between the Sandba 

: -« . Trusiées'and.the North. Staffordshire Railway Compar 
H ` also Rangoon Bolatoung Co. Ltd. v. The Collector, Ra 
f . 1t is also equally well established that where’ а legal 
\ dispute and the ordinary Courts ‘of thé country are sei; 
Li dispute, the Courts aré governed 'by the ordinary ru 
'cedure. applicable thereto and an appeal lies, if aut 
such rules, notwithstanding. that the legal right clai 
under a special statute which does not in terms сой: 
. of appeal, [Vide R. M. A. R. A. Adaikappa С 
R. Chandrasekhara Thevar Be A od augen god un 
(1) (1877) з Q.B.D. 1. С 
.G) (1917) LR. 39 LALI . - LR. 74 I 


® 
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6 of the Rent Control Act 1950 has not been expressly made Суп, 
appealable by any statute but none the less it involves determina- m 
tion of legal rights in dispute and by the application under that o 
Section the Civil Court'is called upon to make this determina- Gobordhan Dutta 
tion e*It thus follows that an adjudication under section 6 of the M 
Rent ‘Control (Amendment) Act, 1950 or under section 18(1). of, Frpmotst Nani 
the Rent Control Act, 1950 is an adjudication or determination cam 
. by thé Civil Céurt of legal rights in controversy between the P. М. 
parties. The Code of Civil Procedure contains the general pro- Mookerjec, J 
visions for appeals from adjudications by the Civil Court (vide 
sections 96,100,104 and order XLII, Rule 1 of the Code) We 
* . are thus led to consider whether the learned Munsif's adjudication 
of the 7th April 1951 satisfies the test of appealability under the 
Code of Civil Procedure. If it does, ап appeal will lie from that 
adjudication, otherwise the learned Subordinate Judge's view 
will have to be upheld as there is no other provisions in law under 
- which a right of appeal can be claimed by the landlords appel- 
lants before us. | : 


- 


Under the Code of Civil Procedure adjudications of Civil 

Courts are classified under two heads, vir, decrees and orders, 

Section я(2) definés a decree as “ the formal expression of an ad- 

judication which, so far as regards the Court expressing it, con- 

clusively determines the rights of the parties with regard to all 

or any of the matters in controversy in the suit," all other adju- 

dications to be precise, the formal expressions thereof being 

" orders " under the residuary definition clause т `ѕесіоп 2(14) 

^ Which says that an “order” means the formal expression of any 

“decision of a Civil Court which is not a decree. Section 2(9) of 

the Code defines a- "judgment" and this definition runs as 
follows: — "ELE: i 

“ Judgment” means the statement given (Ьу the Judge 

e , of-the grounds of a decree or order." m 


The application under section 6 of the Rent Control 
(Amendment) Act 1950 or section 18(1) of the Rent Control Act, 
1950 for “ Vacating the decree for ejectmerit "^ has to be made to 
the trial court; and obviously, therefore, in the suit for ejectment 
wherein the decree in question was passed. The matter in con- 
troversy arising on this application is whether the decree for 


ү 
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ejectment should be vacated or-not upon which plainly depends 
the ultimate decision of the suit itself and which may thus, not 
very inappropriately, be termed a “ matter in controversy in the 
Goborthan Оона suit ” [Vide-Adaikappa v /Chandrasekhaia (1) already citegl] and 


it із this controversy which the court 1з called upon: to tletide 
ый Nath, : 


Kaha on such an, application. In the learned Munsifs adjudication 
ae the Court decided and decided finally so far as that court was 
р. м ^ concerned this controversy or matter in controversy between the: ^ 


Mooke jee, J. parties and the adjudication, therefore, is an adjudication of a 
matter in controversy in the suit “The question; however, still: - 
remains whether the expression of that adjudication as quoted _ 
above is a formal expression within the meaning of the defe * 
nition of “decree " as contained in section (я) of ihe Code. 


The terms'of the definitions of “ judgment,” “ decree " and 

; " order" under the Code have been sufficiently set forth above 
From them it is abundantly clear that both decrees and orders 
are formal expressions of adjudications of the Civil Court and 
the grounds or reasons thereof-constitute the judgment. It has - 
also been recently held by à-Bench of this Court, relying on the 
decision of ‘the Judicial-Committee in the case of R: M. A К. A. 
Adaikappa Chettiar v. Chandrasekhara Thevar (1), that there 
may be a composite document embodying the judgment and 
the order or the judgment and the decree, as the case may be, - 
and neither section 33 of the Code nor any-other provision of 
law contains any bar to the adoption of such a course [vide р 
Sm. Кайһаапі Das у Sisir Kumar Banerjee and others (2)[ - 
In the above context the compression of the learned ^7 
Munsiff’s adjudication dated 7th April 1951 as contained in tHe’ 
record and quoted above may will be termed a "formal 
expression " as contemplated in Section 3(2) of the Code. 


In the light of what has been stated above, the learned 
od Munsif’s adjudication dated 7th April 1951 isa dgcree undeg 

the Code So far as the learned Munsif is concerned, he has by 
that adjudication conclusively determined the rights: of the ^ 
parties with regard to question under section 6 of the Rent 
Control (Amendment) Act 1950 read with section 18 of the 
Rent Control Act 1950, that is with regard to one of the matters 

(1) (1947) LR 7£1A 264 

(2) Civil Revision Case No 1465 of 1951 decided оп 10-9-1951. 


“Won. al HIGH COURT. — - 


in | controversy in D suit as explained above. It also contains 
а formal.expression of that adjudication—may be with some of 
_ the; ;grounds of that adjudication—and ‘is thus or at least com- 
d prises within її, а decree under the Code.” It“ is, therefore, 
_ appeflablé under the law and the learned Subordinate Judge 
was not right in throwing out-the landlords’ appeal'on the pre- 
.limináry: ground that it was not maintainable. The decision 
of the -learned* Subordinate Judge must, accordingly, be set 
aside and-the case remanded to that court for a proper hearing 
of the landlords’ appeal before’it in accordance with law. As 
.the error committed: by the learned Subórdinate Judge 
| obviously affected the exercise" of his jurisdictión it is revisable 
‚ by. this.court whether an appeal lies to it under. the, law or 
only. if revisional powers can be invoked “апа it is thus im- 
material whether we interfere in this case | ‘in appeal or in re- 


vision, p 


1 


“This appeal and the connected revisional. application are 

disposed of as above The decision of thé learned Subordinate 

Judge complained against therein is set aside and the case is 

sent back to that court so that the landlords’ appeal before it 

'" may be dealt with and determined in accordance with law and 
- in the light of the observations contained in this judgment. 


> The: parties will bear, their own costs in- these proceedings 
before this Court. Other or ше costs: will abide tbe final 
р result. 


в; s. биһа Ray, Jil agree, 


СЕМИ Case remanded to lower 
| , "appellate court. 


47 


Promotha Nath 
Raha. 


P. N. 
Mookerjec, J. 


e 
LM . 
48 TH£ CALCUTTA LAW JOURNAL. OL. gå. ° 


ORIGINAL CIVIL , 


Before Mr. P. B Chakravartti, Chief Justice, Mr Justice 
. K. C. Das Gupta and Mr. Justice A. К, Ѕатћат. « 


Crvn.. ALBION JUTE MILLS CO. LTD __ 

ooo v t TUE . 

ee JUTE AND GUNNY BROKERS LTD? 
January, 28 И - Я 


Arbitration—Nullity of the Principat Contract, is effect upon the Arbitration 
clause—Arbitrators’ award becomes null and void, when the main con- 
tract itself is adjudged void and unenforceable, 


z 


Where a contract was entered into in violauon of the provisions of the, 
5 Raw Jute (Central Jute Board and Miscellaneous Provisions) Act, 1951, and 
“the arbitrators proceeded and gave thar award,on that contract E i 


Held that the contact not havihg been entered into in compliance * 
with Section 6 of the Raw Jute (Central Jute Board and Miscellaneous Pro- 
à Visions) Act, 1951 was theicfoie void and of no effect and an award in 1c- 
Ы lation to it must also be held'void The contract being void, the arbitra- 
поп clause contained in it is also void and accordingly there canmot be 
М any valid arbitration agreeinent under which there could be a valid reference 
i and no valid reference upon which there could be a valid award. 


5 Reference by М». Justice Bachawat б 


Application for declaring a certain award null and void 
' ^ because 1С was.given with reference to a contract which was . 
itself void and of no effect. 


The material facts will appear from the judgment. 


5 M. Bosé (Advocate General), A. C. Mita and D. C. 
Sethia for the Petitioner. 


S. Chaudhury and P. P. Ginwala for the Respondent 


The judgment of the Court was as follows: — 


P. B. Ohakravartti, C.d.:—This is a Reference under 
Chaper V, Rule я of the Rules of the Original Side by Mr 
А Justice Bachawat of an application made to him, praying that 


` * Reference ın the matter of Arbitration Case No 105 of 1952 


` 


* А т. од 
Ver. дај : . HIGH COURf. 


а certain award be, declared null‘and void cr, alternatively, that 


„the validity and’ existence of the contract to which the award ^ 


,Télated, be adjudged and determined and that the award be set 
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aside. Whe. learned Judge thought that. the questions raised Albion Jute Mills 


before fim were such that they might be dealt with more ad- 
vantageously by a larger Bench, particularly in view of the fact 
that no appeal wquld lie from his decision on those questions. 
He thought further that the whole application might be dealt 
„With by the larger Bench, „because, on the remaining questions 
too, the parties had agreed to proceed only on the-affidavits. 


* — The facts are.simple, but in order to,set out intelligibly the 
questions of law- which have arisen out of them, it is necessary 
to refer first to the relevant provisions of law and their history. 


-In 1950, the West Bengal Legislature passed an, Act, called 
the West Bengal Jute (Control of Prices) Act, which was directed 
at regulating prices of jute and. empowered the Government to 
fix maximum prices by notification. The act, which was Act 
VI of 1950, came into force on the 15th March of that year and 
maximum prices were fixed by certain notifications. On the 
14th December, 1950, the Governor of West Bengal promulgated 
an Ordinance, called the Raw. Jute (Cental Jute Board and 
Miscellaneous Provisions) Ordinance (XVIL of 1953), for the 
better regulation of the jute trade. It was stated in the pream- 
ble inter-alia that the owners of the jute mills were not being 
able to secure adequate supplies of jute at the maximum prices 
fixed under Act VI of 1950 and it had become expedient to 


рч 


set up a Central Jute Воагй їп West Bengal for ensuring an- 


equitable supply of raw jute to the owners af the different jute- 
mills "Accordingly, section 4 of the Ordinance provided for the 
constitution of,a Central Jute Board “as soan as may be” after 
its commencement. By section 6, provision was made for the 
menner in,which contracts for the sale and purchase of raw 
jute between sellers and owners of jute-mills were to be entered 
into and it was laid down that such contracts would have to be 
made through the Central Jute Board accarding to a certain 
procedure. Section 5(1) prohibited’ the sale and purchase of raw 
jute to and by owners of jute-mills except in pursuance of a 
contract,entered into in the manner provided for in section 6 
and section 7(1) imposed ‘a similar prohibition on giving and 
боо, 


Co. Ltd 


^ 


v. Я 
Jute and Gunny 
Brokers Ltd 


Chakravartti, 
CJ. 
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accepting delivery Section 5(s) declared that any contract 
ав. "entered into for the sale ог the supply-of raw jute with the owner ` 2 
o of a jutezmill except in the manner provided in section 6.would ~ 
Albion Jute Mills be void and. of no effect. Section 7(8) provided that sections 3, 6 
> Ki Ma and 7 would come into effect on and from “the appointed 
‚© Jute and Gunny day” which, under section 3(1), meant the day specified by the 
|. ‘Brokers Ltd State Government by notification in the Official Gázette'as the _ ` 
— appointed day for the purpose of the Ordinance. By a noti- ' 
Chakravartti, ^ fication dated the 29th December, 1950 and published in an. 
CJ. ‘extraordinary issue of the Calcutta Gazette of the same date, 
the goth December, 1950 Was specified as the appointed day, . 
tor the purposes of sections 5, 6 and ӯ. VE 


1 The Ordinance which consisted of 15 sections was subse- 
quently replaced by an Act, called the Raw Jute (Central' Jute 
Board and- Miscellaneous Provisions) Act (VI of 1951) which 
added one more section. The Act came into force on the 21st 
March, 1951. The first fifteen of its sections were virtually 
verbatim reproductions: of the corresponding sections of the 
Ordinance and the 16th section, newly added, read as follows: — 

\ А 5 

16. The Central Jute Board' constituted, any rule 
made, any notification or-license issued, any direction given, 
any contract entered "into, any minimum price fixed, any- 

* thing done or any section whatsoever taken under the Raw - | 
Tute (Certral Jute Board and Miscellaneous - Provisions) ` 
Ordinance, 1950, shall, on the said Ordinance ceasing to i 
operate, be deeméd to have been constituted, made; issued, 
Biven, entered into, fixed, done or taken under this Act 

\` as if'this Act had commenced on the 14th day of December, 
1950. А NE 

: | ; А ` 
At all times material for the purposes of the present case, it .. 

„мав the Act which'was in force: It has since been fepealed by* , 

Act XV of 1952 which came into force on the gth August 1953, 

but nothing turns on that circumstance. E 


Oné other fact requipes to be referred ‘to Section 6 of the 
Ordinance and’ the same section of the Act provided that any 
person, desiring to sell or supply raw-jute tothe owner of a jute- 

` mill, must supply to the ‘Board, giving all particulars, that the 
% 0 


- 
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Board would thereafter select an 'owner-of a jute-mill (who had- 
signified his intention to buy raw jute tothe Board in writing) 
with whom the applicant might enter into a, contract, that the 
parties would shave thereafter to enter into the contract by à 


date specihed by the Board and that the:prices for raw jute fixed ` 


^ under: such contract. were not to exceed the ‘maximum prices, 
if.any, as might be fixed under the West Bengal Jute (Control 
of. Prices) Act, 1950: It appears-that ‘by a notification, dated the 
10th March, 1951 and published inthe Calcutta-Gazette on the 
15th March, 1951, the notifications, fixing the maximum prices, 
were rescinded. Thereafter, both when -the Ordinance was in 
, force and after ‘the Act. had comeCinto operation, the Central 
Jute Board issued a series of Circulars by which it authorised 
owners of jute-mills to purchase raw jute upto the extent of the 
quotas respectively allotted to them “ through normal trading 
‚ channels,” subject to their furnishirig particulars of the contracts 
and of deliveries under them to-the Board. Such Circulars were 
issued on-the 12th. March, 1951, the 19th March, 1951, the 6th 
April'195: and the 5th July, 1951, to mention only a few. 
Those Circulars were clearly inconsistent with the provisions ‘of 
the ‘Ordinance and-the Act. roS 


- 


~The ‘tacts relating to the dispute between the parties may 
now be.stated. On the 6th April,.1951, which was after the 
Act had-come into torce, the Petitioner, Albion Jute Mills Com- 
pany Ltd. entered into a contract with- the Respondent, Jute 
and Gunny Brokers Ltd., for the purchase :from the latter of 
5,000 maunds of 'Nikhli and/pr Ashuganj Jute, at certain 
prices ‘atcording to quality, "shipment during July and/or 
August, 1951, guaranteed” "That contract was entered into by 
the’ parties acting for themselves through- their brokers, and not 
,through' the Central Jute Board When shipping documents, 
together with. the Bill; were presented to the petitioner by the 
e Respondent's Bankers, they were not accepted on the plea that 


. the documents were not in order and delivery of the goods was 


not taken The last date on which the documents were pre- 
sented .was ` the 17th September, “1951. On Ше 26th 
September, 1951, the Solicitors for the Respondent wrote 
to the: petitioner to say that ‘the Respondent ‘had exercised 
-itẹ option’ of cancelling the , contract and to demand 
payment of a sum of Rs. 1,95,000/- :as damages ‘suffered, 
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Civi computed at the difference between the contract price and the, 
0. market price as:on the 17th September, 1951. By a letter dated 
1953 the 5th October, 1951, the Petitioner denied liability to pay the ө 


' Albion n yale Mills amount claimed and thereafter, on the nd Novembex 195, 


M ' — affect. The present contract being of the specified kind and 


у. > 
` Jute and Gunny 


Co Lid the Respondent referred the dispute to the arbitration*of the 
Bengal Chamber of Commerce under the arbitration clause 
Brokers Lid Contained in the contract. The petitioner appeared before, the 
ns Tribunal of Arbitration constituted by the Bengal Chamber, 
Chakravart, filed statements and adduced evidence; but did not attend the 
€ J. last'sitting of the Tribunal which was held on the 19th February, 
1953. An.application for an adjournment made on that very 
day was refused and the'tTribunal proceeded with and con-« ° 
cluded the hearing On the 29th February, 1952, the Arbitra- 
tors signed their award by which they allowed the Respondent's 
claim in full, with interest and costs. The award was filed in 
this Court on the 23rd April, 1953 and on the gth June, 1958, 
the present application was made 


Broadly speaking, it is prayed by the application that the 
award be'declared void, because it was given with reference to a 
contract which was itself void by reason of not having been 
entered into ın compliance with section 6 of the Raw Jute. 
(Central Jute Board and Miscellaneous Provisions) Act, 1951, 
and that it be set aside on certain grounds of misconduct on the 
part of the arbitrators, as also a certain illegality. Before us, 
\ the learned Advocate-General, who appeared on behalf of the 
© petitioner, conceded that as to the merits of the award, his client 
bad no case at all and he stated that, accordingly, hé would not . 
urge any ground other than the ground that the award was 
void and had no existence in law The other questions raised 
in the application, the learned Advocate-Genera] conceded, 
related to maíters which were clearly within the jurisdiction 
of the arbitrators and for them to decide and he also did not 
think that he could rely on the refusal to grant an adjournment. 
on the 19th February, 1952 as an instance of misconduct. 
On the only ground urged by the learned Advocate-General, 
Ж he referred to the provisions of section 5(s) of the Act by which 


° i all contracts of the specified kind, not entered into in the manner 


prescribed by section 6, were declared to be void and of no 
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uot having been entered into in compliance with section! б, was 
therefore-void and if it was void and” of no effect, an award 
ih relation to it was also void. Besides,-the contract being ‘void, 
J "the arbitration clause contained in, it was also void. and’ accord- 
' ingly Miere was nd valid arbitration: agreement -under: which 
there “could be a valid reference and no valid -reference upon 
-which there could be a valıd award. 

“Before Mr. "Justice `васһазй{, 1t was | todtéi ded on behalf 
of the. Respondent that Бу; the Circulars issued from time to 
time, the- Central Jute Board had introduced. an alternative 
method of selecting owners of jute-mills with whom contracts 
for, the -sale or supply of raw jute could be entered into and 
-authorised such owners to-enter into contract, through their 
normal trade channsels, subject only to particulars of all tran- 
sactions "being furnished to the Board, and that, therefore, the 
present contract, ‘having been entered into through the normal 
tradé channel, was valid. Before us, Mr. ‘Chaudhuri, appearing 
on behalf of the Respondent, ‘expressly abandoned that con- 
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tention He conceded’ that the Central Jute Board, being a, І 


statutory mody, could act validly only if it acted. within the 
rights and functions conferred on and assigned to it by the 
statute and anything done by it Чп excess of its _ powers under 
the statute, like the issuing of the Circulars in question, was 
clearly without jurisdiction. It was therefore not possible for 
the Respondent to plead the Circulars in answer to the peti- 
tioners contention. Mr. Chaüdhun, however, contended that 
Act VI of 1951 was itself ullra vires the State Legislature, that 
. , even i£ it was not ultra vires, sections. 5,6 апі 7 ‘of it were nof in 
~ ‘force on ‘the ‘date of the contract and in fact not in force at any 
time at all and that even assuming the, contract 4nd the arbitra- 
tion ‘clause, as a part of it, were void, there ‘was, still on the facts 
of-the case a valid reference to arbitration and a valid award 
which 'the petitioner could not question in view- of the part it 
ve had. takenein the arbitration proceedings. s gS 


It is perfectly. clear that if the Act was a valid Act and it 


was in“ fofce on the date of the contract, there can be: no escape 
from - the conclusion 'that the contract is void. The learned 
Advocate-General referred to the rules framed under the Ordi- 
nance which were fo'be deemed to have been framed under the 
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Áct and which required the application containing the offer 
for sale to be in the prescribed form and the delivery period 
to be one month from the date of the offer. But if the Res- 


Albion Jute Mills pondent did not apply to the Board at all and the contract 


Jute and Gunny 
Brokers ‘Ltd., 


Chakravartti, 


Co. Ltd. 
v. 


С] 


was not entered into through the intermediation of theeBoard,- 


no question of the application not having been in thè pres- 

cribed form or of the delivery period, not having been one month 
trom the date of the offer, arises. Necessarily, the rules as to 
the details of the procedure tg be followed in cases where the 
contract was entered into through the Board were not complied 
with. The only relevancy of the rules is that, read with section 
6'which requires the application to contain the prescribed parti- 
culars and the contract to be on such terms and conditions ase 
may be prescribed and with section 14(2) which authorises the 
State Government to provide by rules for all or any of the 
matters required to be prescribed under the Act, they are 
equally mandatory. А contract, in order to be valid, must pot 
ohly be entered into through the Board, as laid down in the 


, Act, but itemust аво" Бе entered into in the form and in accord- 


ance with the procedure and on the terms and conditions pres- 
cnbed by the rules, where, as to them, there is no agreement. 
Neither of the requirements having been compliéd with in the 


present case, the contract is plainly void and of no effect by ^ 
reason of-the provisions of section 5(s) of the Act, „provided . 


the Act itself^was valid and,operative.: _. : 
Mr. Chaudhuri, who did not lay much stress on his first 
and third points, contended that the Act was not valid, in as 
much as it was a piece of legislation relating to “Trade and 
Commerce with foreign countries" import and ‘export across, 
customs frontiers,” which belonged to Item 41- of List I in the” 
Seventh Schedule to the Constitution. I am entirely unable to 
accept, that view of the Act. Asked how it related to import 
and export, Mr. Chaudhuri instanced the case of a Indian 
citizen of West Bengal owning a jute-mill situated jn Pakistan, 
and another Indian citizen having raw jute to sell in 
that country and their entering into a contract in West Bengal. 
If both the Mill and the jute be in Pakistan, as in the case posed 
by ‘Mr Chaudhuri if I understood him aright. J do not see 
how any question of import or export arises. Assuming, how- 
eve, that the mill is in West Bengal and the jute in Pakistan 
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and the owners of both the mill and the jute are West Bengal 
citizens who enter into a contract in West Bengal, even?ihen 
'l'do nét see. that any question of impòrt is involved in the 
provisions of the Act. The Act only deals, with the manner in 
which and the party with whom. a contract of sale shall be 
entered into, the price that shall be charged and the conditions 
as to the time of delivery and other details, such, as: may be 
prescribed by the rules, which shall be complied with. The. 
right to import jute from outside India, the manner of import- 
ing it or the duties payable are not dealt with by the Act at all. 
In the converse case of the jute being in India and the mill 
being in Pakistan also, no question of export is involved in the 
provisions of the Act, besides that the Act does not appear to be 
concerned with the owner of a jute mill situated in Pakistan, 
althqugh he may be a citizen of West Bengal. It may be said 
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that if such an owner is not selected by the Board, sale to him ` 


and consequently the export of any raw jute to his mill is made 
impossible, but even then the Act does not aim at producing 
any such résult by means of controlling export and even if the 
“owner of a jute-mill, as contemplated by the Act, means the 
owner-of а jute-mill situated in West Bengal or in India, which 
appears to be the meaning by reason of the definition of ' jute- 
mill’ in section. 2(5), control of export of raw jute is not the 
subject-matter ot the Act, though some indirect control may 
be an incidental result in certain cases. In fact, export of raw 
jute 'out of India is controlled by other Acts and other xegu- 
lations. In my opinion, the pith and substance of the present 
Act is clear. The preamble sets out the aims and objects of the 
Act and states that it was being passed in order to make ade- 
quate supplies of raw jute available to the owners of jute- 
mills at the maximum prices fixed by Act VI of 1950 Which 
they were finding it difficult to secure, to set up a Central Jute 
` Bourd for ensnring an‘equitable distribution of raw jute between 
owners of the different mulls, for'better regulation of the jute 
trade and for the protection of the cultivators,of jute. The 
Act itself provides for the constitution of a Jute Board, vests 
the Board with the control of sales of raw jute- to mill-owners, 
makes it compulsory to enter into contracts for such sales 
through the Board, prescribes the method. o£ entering into and 
carrying out such contracts, regulates the prices chargeable 


under such contracts, provides for the fixation of a minimum 
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price payable to cultivators and authorises the Government to ' — 


control stocking of raw jute. Quite clearly, the Act, in its pith 
and sübstance, is legislation.in respect of ' Trade and Commerce - 
within the State’ which.belongs to Item 36 of List II and, as 


-~ such, ıt was within the competence of the State Legislature. 
: v. : 
Jute and Gunny" 


à Я 
Mr. Chaudhuri laid the greatest emphasis on his second 
point which was that sections 5, 6 and 7 of the Act never came 
into force at all, not to speak of their having been tn force-on 
the date of the contract, Section 7(3) of Ше Act provides that 
sections 5, 6 and 7 shall have effect on and from the appointed. 
day and the point canvassed was whether any appointed day 
had been ever specified for the purposes of the Act. According ' 
to the definition of "appointed day’ in section 2(1), it means 
“the date specified by the State Government by nouhcation in 
the Official Gazette as the appointed day for the purpose of this 
Act" The definition in the Ordinance was the same, except 
that instead of ‘this Act, it said ‘this Ordinance.’ It will be 


, remembered that for the purposes of sections 5, 6 and 7 of the 


Ordinance, a notification, dated the 29th December, 1950, speci- 


fied the soth December, 1950 as the appointed day. Under ' 


section 16 of the Act which has already been quoted in full, 
that notification must be deemed ло have been issued under 
the Act, as if the Act bad commenced on the 14th day of De- 
cember, 1950. The contention of Mr. Chaudhuri was that; 


although the Act might have to be deemed to have commenced ° i 


on the 14th December, 1950 and although the notification of the 
agth December, 1950 might have to be deemed to have been 
issued under the Act, still Ше notification could not suffice to 
make the goth December, 1950 the appointed day for the 'pur- 
poses of sections 5, 6 and 5 of the Act, because ıt said and con- 
tinued to say that the day specified in it was the appointed | 
day “ ‘tor the purposes of sections 5, 6 and 7 of the said 


Ordinance” ‘According to Mr. Chaudhuri, there ‘was nothing > 


to require the word ' Act' to be read for the word ' Ordinance,’ ’ 
as occurring in the notification and therefore the notification; 
althodgh it was to be deemed to have been issued under the > 
Act, remained a notification specifying an appointed day for the 
purposes of the Ordinance. 'The result was that no appointed. 
day was ever fixed for the purposes of the Act at all.and there“ ` 
tore sections 5, 6 ,and7 of the Act never came into force. 


Vor. gej MU an шон Count. f , 57 
In my opinion, the’ contention of Mr. Chaudhuri carried Cva. 

technicality -beyond reasonable limits and even as a-technical En 

árgument, will not bear examination. ‘If the notification of the , em 


d “agth’ December, 1950 is to be deemed to have been issued under Albion Jut Jute Mills 
‘the’ Act; it must be deemed to have been issued under section Co Lid 
2(1) thereof. Section 2(1) speaks of a notification, specifying а ^3 
' particular day “as the appointed day.for the purpose of this Ps tar 
Act" and, therefore, the notification of the 29th December, pane 
“1950, if it must be taken as a notification issued under section Chakravartii, 
2(1) of the Act, must be taken as specifying the day mentioned CJ. 
in it as the appointed : “дау for the purposes of sections 56 
and 7 of the Act' and not of those of the Ordinance. Mr. 
Chaudhuri appeared to contend that section 16 brought only 
' the.issuing of the notification under the- purview of the Act. 
but the text of the notification remained unaffected. In my 
opinion, that contention fails to take note of the effect of section 
- 2(1) of the Act on any notification which, is or must be deemed - 
to be, issued under it, specifying an appointed day. Besides, 
if the Act is to be deemed to have commenced on the 14th 
` Décember, 1950, which was the date on which the Ordinance 
canie into force, the Ordinance could not ‘co-exist with the Act 
and the Ordinance beifig out of the way under the fiction 
created by section 16, the Act remained as the only enactment 
~ in force.on the 29th December, 1950 when the Notification was 
issued.~ If in that context, the notification. is to be read as 
issued under. section s(1) of the Act, the effect, in my view, is to 
` requiré that for ‘thé purpose of this Ordinance,’ ' the purpose of 
this Act' should be read., In my opinion, it is unnecessary to 
pursue further, what appears to ‘me to be only a verbal quibble 
and'not an argument of substance, With regard to notifications 
issued under ‘the Ordinance, the plain’ meaning and effect of 
section 16 is that they are to be treated as issued under the Act 
` and for the-purposes of the Act. IE so, tht goth December, 1950 
being ‘the appointed day for the purposes of the Act, sections 5, 
6 and-7 were in force on.the 6th. april, 1951 and consequently 
they hit the contract. -5 - 


The last contention of Mr. Chaudhuri was that although 
the Contract "might, be void and the arbitration clause as a part 
of it might fail, still the piece of writing in which.the arbitration 
clause was embodied: remained and since the parties had in fact 
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Бопе to arbitration, they ought to be regarded as having done 
$0, not under the arbitration agreement as contained in the 
contract, but under a further agreement for which they utslised 
the piece of writing in which the arbitration clause waf ex- 
pressed. I confess I find ‘some difficulty in working out that 
argument. Mr. Chaudhuri had to find a written agreement in 
view of section 2(a) of the Arbitration Act, but I do not see how 
he could requisition the arbitration clause contained in the con- 
tract for the purposes of an independent agreement. : In the 
first place, the parties did not, in actual fact go to arbitration 
under an independent àgreement after discarding the contract 
and it cannot therefore be right in law or correct in fact to treat 
them as having done what they did not in reality do In the. 
second place, the arbitration clause speaks of " all matters, ques- 
tions, disputes, differences and/or claim arising out of and/ox 
concerning and/or in connection with and/or consequence of or 
relating to this contract " and, therefore, that clause could not 
be availed of for the purposes of an independent agreement. 


Mr. Chaudhuri contended that the presence of the words “ this 


contract " was no obstacle in his way, because there could be a 
dispute regarding an invalid contract and a reference to arbi- 
tration of such dispute and, therefore, one could reasonably 
imagine in the present case that there was a dispute about the ^ 
invalid contract and a subsequent agreement to refer,that dis- 
pute to arbitration. The answer to that contention is that in 
fact there was no such subsequent agreement іп the present case 
and, secondly, that a dispute as to whether there-had been а con- 
tract at all, could not Бе a dispute arising out of or concerning - 
a contract and therefore for an agreement to refer such a dis- 
pute, the language of the arbitration clause could not be appro- 
priate. Mr. Chaudhuri then referred to the additional arbitra- 
tion clause contained in clause 14 of the contract and contended 
that that clause at ledst furnished him with an agreement to 
refer а subsequent dispute about the invalid contract. Clause, 
14 is in the following terms: - ` 


В 


14. Additionally, the respective rights and obligations 
of the parties shall, in respect of all other pending or future 
contracts between them be such as if the preceding clause 
were specifically included in such contracts. 
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What this clause really means is not very clear. The plain Civit 
meaning is that although an arbitration clause in terms of clause RN 
18 may not be.contained in other pending contracts or in future 1953 
contracts, nevertheless, such а, clause shall.be deemed to be in- Albion Jute Mills 
«де іп them. In regard to future contracts, the clause seems Со Lid 
to cofitain a contract to'enter into another contract, which is a у 
strange provision and in regard to ‘pending contracts also, the dr мен ла, 
position is very much the same or at least there is a contract to $i 
add a term to them. Be that as it may, this clause also, being · Chakravarttı, 
equally contained in the contract, fell along with it and even if cJ 
it were open to Mr. Chaudhuri to utilise it авза piece of writing, 
giving -thè form of an agreement, he would require to find а 
subsequent contract to which it could be attached. 'There was 
no such contract in this case. In my opinion, to try to таке 
out the arbitration proceedings in the present case as having 
taken-place in pursuance of a subsequent and independent 
agreement, is a vain endeavour. 
Mr Chaudhuri айо ‘contended, though very faintly, that 
the petitioner, having: taken part in the arbitration proceedings 


. Without protest, could not now turn round and repudiate the 


award as void.” In effect, he pleaded estoppel. In my opinion, 
that argument doesnot require serious examination, -It was, the 
respondent who went to arbitration and the petitioner made no 
representation” to it of anything unknown to it by reason ot 
which it was induced to alter its position. In any event, the 
contract and the award in relation to it are void under Act VI 
of 1951 and there could be no estoppel against a statute. 


` The sympathy of the Court must, however, be wholly with 
the Respondent. As the learned Advocate-General himself con-. 
ceded, the petitioner's case was utterly unmeritonous on the 
facts. Having contracted to purchase the jute, it failed to take 
- delivery on the disingenuous plea that documents were not in 

eorder, simply for the reason that instéad of being consigned to С 
, the mill, the goods were consigned to the mill's jetty; and having 
taken the fullest part in the arbitration proceedings,’ it is turn- 
ing round when the award has gone against it and repudiating 
the award It is not difficult to guess the reason why delivery 
of the jute was not taken. The Jute’Board is not without res- 
ponsibility for the unfortunate position in which the Respond- 
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ent finds itself, for, instead of enforcing the provisions of the 
Oidinance and thereafter of the Act, it sought to introduce an 
alternative procedure by Circulars of its own which it had no 


Albion Jut Jute Mulls jurisdiction to do and which created an impression that despite , 


Co Ltd. 
У. 
Jute and Gunny 
Brokeis Ltd, 
^ Chakravariti, 
CJ. 


the Act, private contracts were permissible and would be valid 
in law. That the Board knew that it was going against the Act 
and that the trade was paying no attention even to the modified 
procedure laid down by the Circulars, but wasegoing їп tts own 
way-or ways, as the parties did in the present case, appear. sufti, e 


-ciehtly from a Circular, dated the 17th August, 1951. The Act 


was disregarded by the petitioner as much as by the Respondent. 


-In spite of all this, since the law allows the Petitioner to take the. 


plea of the invalidity of the contract and the award, the Court" 
has no alternative but to give effect to the plea, if taken. The- 
only relief which the Court can give t to the Respondent is in the 
matter of costs. 

In the result, we allow the application and declare the award 
to be null and void and the arbitration agreement to be invalid 
But we direct that each party will bear its own costs, both before 
Mr. [ше Bachawat and before us. 


- к. С. Das Cupta, ф.:—1 agree 
i, Sarkar, а Гарде, 
M. G. Poddar: Solicitor tor the Petitioner. 
Sandeisons & Morgans: Solicitors for the Respondent. 


S.G.P. ~ Application allowed, 
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E ‘RANJIT SHAW 
v. ` E 
SAMARENDRAJIT SAHA & OTHERS.* 


Recewer—Leave to sue—Whether fresh leave ws necessary in execuuon 
proceedings 

* When a Court giants leave to a litigant to эпе the Receiver the scope 
of such leave depends enthely on the terms of ‘the Court's Order granung 
fhe leave. The usual leave to sue the Receiver does not -permit exccution 
of the decree obtained in the suit in which leave was granted to be levied 
against the piopertics in the hands of the Receiver without further leave 
from the Court. 


Monis v Baker (1) followed and applied 
4 Application By the Plaintiff decreeholder for leave to 
execute decrees. 


The material facts will appear from the judgment. 
The judgment of the Court was as follows: — 


P. B. Mukharji; J.:—This is the plaintiff decreeholder's 
application for leave to exercute the decrees obtained by him 
against the Official Receiver in Rent Suits Nos. 546 of. 1952, 548 
of 1952, 549 of 1952, 654 of 1952 and 329 of 1950, all of the 
Second Munsiffs Court, Howrah, by attachment and sale of the 
properties of Sri Birendrajit Saha, Sri Ranajit Saha and Sri 
Samarendrajit Saha, the tenants of the applicant, and which 
properties still continue to be in the possession of the Official 
Receiver. The applicant also asks that the costs of and inci- 
dental to this application be added to his decrees and be costs 
in the execution proceedings. . . 
* e There is,no opposition from the judges анон to this 

application. ‘But the Receiver has appeared through Mr. P. N. 
Ghose, Solicitor The objection on behalf of the Receiver is 
that this application was not necessary because leave had already 
been granted to the applicant as plaintiff in those spits to suq 
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„ * Application in те Suit No 958 of 1940. 
(1) (1903) 53 W R. (Eng) 207, 
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the Receiver. It is contended that such leave to sue for rents 
includes and covers leave to execute the rent decree against pr 
pertes in the hands of the Receiver. 


As the point was of some importance I adjourned the,matter , 
to, Court, although it came on Chamber, Summons Mr. 
Ganguli, the Solicitor whó appears for the applicant, draws my 
attention to a decision of Buckley, J. in Morris v. Baker (1). 
There it appears that almost an identical point was raised at 
the Bar and decided by the Court. At page 208 of that “os 


‘ 


, Buckley, J: observes: — 


“The question is whether the leave thus given extended 
beyond proceeding to judgment, to the issue of a writ of, 
possession In my opinion it did not The true way of. 
looking at the matter is`this: The Court being in the А 
possession of land or chattels by a Receiver, is asked "do. 
allow proceedings to be taken by one person against another ` 
to determine the title. Leave is given The party who. 
succeeds ought to say to the court, " this is my' land, these 

-are my chattels, but the fruits of my victory are in your 
possession, and I want them” If there is nothing more in 
the case the court would give leave for possession. But the 
party is not entitled, as' against, the- receiver, to obtam - 

.possession without leave—that is to say, without the соп- 
sent of the court, in whose possession the property is Take 
another case. Suppose that an action is sued to judgment. 

Does that always in itself give the right to issue execution? 

The answer is that it does not. When judgment has been 

obtained the court has, in certain cases, to be approached 

again, in order to see whether it will give leave to issue 
execution or whether there are not other circumstances to 
which the court ought to have regard It does not follow 
that because judgment has been obtained, some other person 
is not entitled to rights in the property in respect of which 
leave is to be asked to issue execution. It is the duty of the 

‘court, while the property is, as it were, tn medió, to see that 

the rights of all parties in respect of it are protected ” 

On this ground Buckley, J. came (о the conclusion that the" 
leave which was given to issue a writ for the recovery of possession 
did not extend beyond łeave to try the question who was en- . 
titled to judgment for possession, Jt must be made clear that 

(1) (1903) 52 WR (Eng) 207, 
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_ the wholé question before Buckley J. turned on the construc- 
- tion of the words "leave to issue a wnt for the recovery of 


possession " which occurred in the order ct ‘the r Master: of the 
17th September, 1903 in that case. ` 

In.this case before me the'leave of the court was granted 
to sue the receiver for the " recovery of arrears of rent" and 1 
think that the principles of the decision in Merris v. Baker (1), 


and the reasons given therein should be followed and applied 
here. 


. I will however add Sy own ‘exposition of the law on the 
point. When a court grants leave to a litigant to sue the 
receiver the scope of such leave depends entirely on the terms 
of thé court's order granting the leave. Whether in а particular 
_case such leave to spe the receiver includes” leave to, execute 
against the assets in the possession of the receiver must therefore 
be determind by reference to the terms in which the leave was 


granted. ` The usual form in which leave' is ordinarily granted 


inthis court, is only for leave to sue the receiver may be for 
“possession or for arrears of rent ог other zeliefs as the case may 
be. That, in my judgment, will not permit execution against 
the properties in the hands of the receiver without further leave 
from the court. It is quite posssible that in a proper case the 


. leave may be given in such wide terms that. it will cover even 


leave to execute. Normally, however, no court will grant leave 
in such Wide terms because leave to execute against property in 
the hands of the receiver may have to depend on considerations 
arising subsequent to the grant of the initial leave to sue the 
receiver and therefore, it ‘will be for the court at the later stage 
to see whether leave ‘should be given to execute against pro- 
perties in the hands of the receiver. > = - | ` 

` - There will, therefore, be an order in terms of the Summons. 
J} grant.leave to the applicant to execuie his decrees against 
“properties tn the possession of the receiver. The applicant will 


` also be entitled to costs of this application to be added to his 


decrees and treated as costs in execution Proceedings: I assess 
the costs of this application at. Rs. 68/-. 


Ganguly: Solicitor for the Applicant. i .. 


Р. N. Ghosh: Solicitor for the Official- Receiver. ^ 
S.E.R C. Leave to execute: decrees granted, 
(1) '(1903) 52 WR. (Eng) 207. 
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'Вејое Mr Justice С. №. Das and М) Justice é 
D. Mukherjee. ‘ v UE 


- UMA КАМТА BANERJEE 
vU. s 


RENWICK AND COMPANY & Orners * 


Execution Proceedings—Decree far delrvery Al specific moveable or m the 
alternate for damages as com pensation—Order XX Rule 10 of the 
Салі Procedure Code—Whether the decree-holder can claim simul-e 
taneous execution by way of seizure of the specific immoveables and by 
attachment of judgment debtor's property—Scope of Order XXI Rule 31 
of the Сині Procedure Code. ў 


Order XXI Rule $1 of the Code of Civil Procedure provides that where 
decree 15 for recovery of any specific moveable, the decree may be executed, 
ц practicable, by the seizure of the moveables and by the delivery thereof to 
the party to whom it has been adjudged, or by the detention in the avil 
pnrson of the judgment debtor or by attachment of his pioperties ог by 
both. E E 


The fact that three alternauve modes of execution are stated does not * 


indicate that only one of the modes should be availed of by the decres- 
holder first and before that ıs exhausted the dectee-holder 1s not.enutleid 
to apply for execution m other modes The decree-holder has got the 
option of pursuing hus remedy by way of execution m any one of the three 
modes or ın more than one of such modes. 


\ 

Where law prescribes more there one mode o: execution, the option lo 
choose the particular mode by which the decree-holder will have his remedy 
rests with hım The rules of procedure are hand-maids of justice and the 
court shoüld aid the successful liugant in obtairling relief to which he has 
been declared to be entitled under the decree of the court. ' 5 F 

The decrec-holder is clearly entitled. to apply fur simultaneous execution 
of a decree passed in terms of Order XX Rule 10 of the Code of Cvil 
Procedure by more than one of the modes of execution specitied in Order” 
XXI, Rule gı of the Code. 


Appeal by the Judgment-debtor. z 


* Appeal from Appellate Order No 96 of 1952 against the order of 
M. N Mukherjee, Esq , Additional Sub-Judge of Zillah Birbhum at Suri in 
Miscellaneous Case No 32/51 (47)/15/52 SJ dated the 16th of February, 
1952. ` А А 


` V 


Vor. 9з] 


+ Вон со, 


Application by the decree- holder respondent for execution 
of a decree іп terms of Order XX, Rule-o. 


The material facts will appear from the judgment. 


I 


Lala Hemánta Kumar and Sudhir Кита: „Dutt for the 
Appellant. * 


A. C' Mitra and Sunil Kumar Mitra for the Respondents. 
\ 
The judgments of the Court were as follows:— 7 


в. N. Das, Jio This i is an appeal by the Judgment-debtor 
andi is directed against an order of Mr. M. N. Mukherjee, learned 
Additional Subordinate е Judge, эрий, dated the 16th of Feb- 
Tuery, 1952. 


The facts may be shortly put as follows: Оп the 6th ot 
June, 1951, the decree holder respondent obtained a decree inter 
alia for specific delivery of possession of certain machines des- 
cribed in schedule D to the plaint. ‘The decree further directed 
that if possession could-not be had, the defendant would have 
to pay a.sum of Rs. 54,794-14 annas as the value of the said pro- 
perties ^ As the judgment-debtor did neither deliver the proper- 
ties mentioned in schedule D nor pay the price thereof as men- 
tioned in the decree, the decree holder filed on the grd of August; 
1951 an application for execution of the decree. In the petition 
for execution the decreeholder prayed for a variety of reliefs in- 
cluding a prayer for delivery of the said specific properties 
and for attachment-of a decree obtained by the judgment- 
debtor. The execution petition was registered on the 
зга of August'1951, and ‘on the prayer-of the decree holder 
for attachment of a decree obtained by the judgment- 


*debtor thé Court directed the issue of a notice to the © 


judgment-debtor to show cause Why. the said decree 
should not be attached. The Court further directed provisional 
attachment of the said decree. The judgment debtor appeared 
in pursuance of the notice to show cause ‘and ‘prayed for time. 
Later on, on the 18th.of September, 1951, the decree,holder made 
a prayer for a direction on the judgment debtor to deliver the 
said properties. This matter came up for hearing before the 


. 1 * 


1 
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Om. Court on the sth of November, 1951. The order of that date 
Au records that the Court heard the pleaders of the parties and 
c ^ directed the Judgment debtor to furnish security for the value e. 
Uma Кама of the moveables described in schedule D by the 26th of Novem- 
Banerjee ber, 1951. It was further directed that failing compliance with 
this direction a writ for possession of the said moveables will”, 
issue. On the 5th of December, 1951 the pleaders of the parties 
NM ex were again heard and the Court directed stay of issue of a writ 
G N -Das,’J. of possession. The judgment debtor was allowed time to fur- 
~ nish security till the goth of December, 1951. On the soth 
December, 1951 as the judgment debtor failed to furnish se-. * 
cunty, the Court directed the issue of a writ of possession. 
: The judgment débtor took no steps to have the order of the 
zoth December, 1951, directing issue of a writ of possession | 
vacated by appropriate proceedings. The judgment debtor, 
however, came up with a petition of objection under section 47 
of the Code of Civil Procedure: The relevant objection which 
has been. pressed before us is that it was nor open to the decree 
holder to' pray for simultaneous execution -of the decree by the 
issue of a writ for seizure of the property and for attachment: 
of the Judgment debtor's property. The petition of objection 
filed by the judgment debtor was heard by the learned Subordin- 
ate Judge and was dismissed on the 16th of February, 1952. It 
is the propriety of this order which has been challenged in this 


appeal. А 


Mr Таја Hemanta Kumar who has appeared in support of ` 
the appeal has raised only two contentions. In the first place _ 
he has contended that in a decree passed in accordance with 
the provisions of Order XX; Rule 10 of the Code of Civil Pro- 

as cedure the decree-holder must, in the first instance, exhaust his 
remedy for delivery of the specific moveable property before he 
. can pray for relief by way of arrest of the person of tbe judgment, 
debtor or Attachment of his property. 


ш support of this contention the learned Advocate has re- 
lied on two decisions of this Court, namely, the case of Bal- 
makund Bisseswarlal v. Bengal Nagpur Railway Co. (1) and: 
the case of Shiba Prasad Sing v Prayag Kuman Debi (а) I' 

-@) (1927) TER 55 Сас 36 - 

(2) (1933) ILR 59 Cale 1899 


: 
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shall deal with these cases before I refer 10 the relevant provi- 
-sions of the Code bearing on this question, The decision in 
the first ОЁ the above two cases laid down that holders of à decree 
in terms of Order XX, Rule 10 of the Code cannot execute the 
* fhoneyepart of it without having recourse to thé procedure pres- 
cribed*by Order XXI Rule gi of the Code. ' 


I fail to sec how the above decisión assists the appellant in 
ihe present case. "The proposition of law laid down in the 
above decision does not say in terms that the holder of a decree 

* ın terms of Order XX, Rule то of the Code of Civil Procedure 
cannot -have simultaneous, execution of the decree by way ot 


* `e seizure of the property and attachment of the properties of the 


judgment-debtor. Moreover, the facts which came up for ad- 
judication in the above case are ‘entirely different. In that case 

- a decree was passed for compensation for damages done to the 
properties of the decree holder by the judgment debtor which 
was assessed at Ев. :8,500/. The decree then provided for deli- 
very of certain moveables belonging to the decree holder and 
went on to ‘add that if the moveables were not delivered the 
judgment debtor would have to pay a sum of Rs. 500/- This 
decree was executed by the decree holder on a statement made 
by himthat the decree holder had demanded delivery of the 
goods from the judgment debtor which the judgment debtor bad 
failed to comply and that-as such the decree holder prayed for 
recovery of Rs. 500/-. This court came to a finding of fact that 
there was no demand, by the.decree holder as alleged in the 
execution petition and in that view this court held that the 
exécution, of the decree for recovery of Rs. 500/- for failure to 
comply with the direction for delivery of the moveables could 
not be allowed. $0070 Е 


` 


"The сазе^оЁ Shibaprasad Sing (1)-merely followed the deci- 
sion in the above case of Balmakund. Bisseswarlal (2) In my 
• opinion therefore, the cases cited do not purport to lay down 
the proposition that the decree holder cannot in a petition filed 
by him for.execution of a decree under Order ХХ, Rule 10 of the 
Code of Civil Procedure claim relief both for recovery of the 


- moveables and for attachment of the judgment debtor's pro- 


регіез. 7 Е s 
(х) (1932) ILR 59 Calc 1399 (2) (1927) ILR. 55 Calc 26, 
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The answer to this question must be found in the terms of 


Order XXI, Rule 31 of the Code of Civil Procedure. This rule . 


supplanted, section 259 of the Code -of Csvil Procedure, 1882, 
with some modifications. I shall first interpret the terms of, 
Order XXI, Rule gi of the Code. The relevant provision ot 
Order XXI, Rule 31 Qj provides that where the decree is for 
recovery of any specific moveable, the deciee may be executed, 
1f practicable, by the seizure of the moveables and by the delivery 
thereof to the party to whom it has-been adjudged or by the 
detention in the Civil prison of the judgmentdebtor or by 
attachment of his properties or by both. 


The sub-rule on its plain reading contemplates more than 
one of the modes of execution mentioned in the sub-rule. This 
1s apparent from the use of the words “or by both." "Thé fact 
that three alternative modes of execution are stated in the sub- 
rule does not indicate that only one of the modes should bt 
availed of by the decree holder first and before that is exhausted 
the decree holder is not entitled to apply for execution in the 
other modes referred to in the sub-rule. Such an interpretation 
would render unnecessary to the use of the words ‘or by both" 
occurring in that sub-rule. In my view, the Legislature clearly 
intended that the decree holder would have the option of pur- 
suing his remedy by way of execution in any one of the three 
modes mentioned therein or in more than one of such modes 


That this is the true view of Order ХХІ, Rule 31(1) is sup- 


ported by the two sub-fules (2) and (3) which follow. 


The first part of sub-rule (2) envisages a state of things , 


where the attachment of the judgment debtor' property 1s in 
foice for three months and the judgment debtor has not obeyed 
the decree for delivery of specific moveables. In “such a case 
the Court may, on the application of the decree holder, sell the 
attached property for recovery of the «um mentioned in the 
decree or, if the decree is silent therein tor such compensation 
as may be assessed by the executing court. ` 


Sub-Rule $ provides foy cessation of the attachment of the 
judgment debtor's property in two cases, namely, (a) where the 
judgment debtor has obeyed the decree and (b) where the 


VoL. 93.] HIGH COURT. 


Y 


attachment has remained in force for three months and the 
decree holder has not applied for sale ot the attached property 
. or his application for such sale, if made, has been dismissed. 


2 


* 
x "Tjese two Sub rules, 1n my opinion, contemplate a state of 
things where the attachment of the property is in force and 
there, is also a prayer in the execution petition for specific re- 
covery of the moveable properties. 


In interpretating the above Rule one must bear in mind 
the well-settled principle’ that where the law prescribed more 


A than one mode of execution, the option to' choose the particular 


mode by which the decree holder will seek his remedy rests with 
hım The above power of the decree holder 18 however subject 
to the exercise by the Court of a judicial discretion vested in 
it under Order XXI, Rule 11 of the Code. 

It must also be remembered that the rules of procedure are 
mere handmaids of justice and that the Court should aid the 
successful litigant in obtaining the relief to which he has been 
declared to be entitled under the decree of the Court. — 

| I cannot accede to the submission made 'on behalf of the 
judgment debtor that the decree holder should be compelled to 
exhaust his remedy for delivery of the specific moveables before 
he can be permitted to seek his remedy by the other modes men- 
tioned in Order ХХІ, Rule 31. 

A similar contention in regard to the interpretation of 
Order XXI, Rule go of the Code which provides for the execu- 


tion of a decree for payment of money by arrest of the Judgment. 


debtor or by attachment and sale of his propérty or by both, 
was negatived by a Bench of the Lahore High Court in 
the case-of Hargobinda Kishanchand v. Hakim Singh (1) At 
Page 111 Shadi Lal, C J. made the following observation. 


“Tt (the Court) has no authority to decline to make an 


- order for committal to prison on the ground that the decree 
holder should proceed in the first instance against the pro: 
perty of the judgment-debtor," даб ум 
(1) [1946] AIR, Lab. по, а" 


Й 


I 


THE CALCUTTA LAW JOURNAL. - [Vor. gà 


In my opinion, the decree holder їз clearly entitled to 
apply for simultaneous execution of a decree passed in terms 
of Order. XX, Rule 10 of the Code of -Civil Procedure by more 
than one of the modes of execution specified in- Order XXL. 
Rule 31 of the Code. a 


I would also point out that under the Civil Procedure Code ` 


1882 а somewhat similar question arose for decision in the case 
of Manavikraman v. Moyankutt: (1) This case was cited with 
approval in the two Calcutta decisions. to which Y have already 
referred. The relevant. observation in the judgment of the 
Madras Court is in, these terms: : 
“It is, therefore, only when after putting force section 

359 of the C.P.C. it 1s found that it is impossible to obtain 

the property ordered to be delivered that the alternative 

s od amount in the decree comes into operation." 


In that case the decree holder was the appellant before the 3 


High Court The appeal succeeded. ‘The judgment of the 
Lower Appellate Court was reversed and that o£ the trial Court 


“restored. What was the precise form of the order made by the 


trial Court or by the Lower Appellate Court does not appear. in 
the Repórt which is extremely meagre. 


It must be remembered that section 259 of the Code of . 


1882 was in slightly different terms Section 259 of the Code 
provided inter alia for execution of a decree for recovery of 
specific moveables either by seizure of such moveables and deli- 
very thereof to the decree holder or by arrest or by attachment 
of the judgment debtor's property or by both arrest and attach- 
ment of the judgment-debtor's property. i 


The provision in Ordet XXI, Rule gi is somewhat dis- B 


similar. The provision in Order XXI, Rule 21 omfts the qual? 
fying words "arrest and attachment of the judgment-debtor's - 
property " which followed the words "or by both" in section 
259 of the Code оЁ-188з. This. decision, therefore, is of no 
assistance in the present case. The first contention raised on 
behalf of the appellant must therefore be overruled. 

(1) (1903) 13 MLJ 444- - ENG 


СА 


Уо... 92, \ a - HIGH, GOURT.. 


_ І may, observe that Mr. Mitten who-has. appeared. for thé 
' decree holder respondent pressed us nof to, decide this question 
on the ground, that in the court below the judgment debtor did 
. дог press this point > There is considerable force in this con. 
- we have preferred to dispose of the contention. raised on behalf 
of the judgment debtor also. on. its, merits. 2 


` The second contention,on behalf of tbe appellant was that 
the executing court had no. power to directa conditional attach- 
ment of the’ judgment debtor's property. As I have already 
pointed out the order for conditional attachment was made long 
ago and thereafter inspite of an order by the executing court 
requiring the judgment debtor to, show cause he has not chosen 
to do s0. It also appears that there was an order for furnish- 
ing security. The judgment debtor took time to, comply with 
it.but-did not do so. There was an order for issue of a writ for 
the seizure of the moveables decreed. The‘ judgmentdebtor 
did not at that stage raise any object that the conditional attach- 
ment should be withdrawn. No attempt was made to have 
the conditional order of attachment set aside by appropriate 
proceedings nor was the previous order of the Court directing 


issue of a writ of delivery of possession challenged by a direct, 


appeal.’ This objection therefore, would not be available “to 
the judgment debtor at this stage. , . 
.  Buteven if the objection could be raised in this appeal I am 
“clearly of opinion that theexecuting court possessed the power 
to direct a conditional attachment in the facts of the present 
саве, ` I have already held that it was competent for the decree 
holder.to pray for simultaneous execution by the issue of a writ 
for seizure of the specific moveable as also by а writ for attach- 
ment of the judgment-debtor's property,—in' this case a decree 
obtained by the judgment-debtor against the Railway adminis- 
etration. ^. M Sah d =: Рў 


."The powers of an executing court to enforce execution are 
set forth in section 51 of the Code of Civil Procedure. The 
section provides for execution in the following modes: (aj by 
specific delivery of property; (b) by attachment. and sale ог 
sale without attachment of the judgment-debtor's property; (с) 

\ 


tention As the objection was raised, in’ the execution petition, - 


2 
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by arrest and detention ın prison, (d) by, appointment of a 
receiver; or (e), in such other manner as ‘the nature of the relief 
granted may réquire. This power is subject | to such ‘conditions ` e 
and limitatiohs ав may be préscribed. In the present Саве, as.le , 


have already “indicated, -there is no provision -which' bass the; 


power of the Court to order conditional attachment. As the 
Court has in the facts of this case the power to ‘direct ‘attachment, 
as an aid to the effective exercise of such power the court 1s 
. empowered to direct conditional attachment ` so that the exercise 
of the ‘power of ordering attachment may not be- rendered in-- 


ои. m my. pinos. the second- contention has: also по 


force.. Е S ; E . 
% + EJ 4 oe $: 


= In the result this appeal fails and is ашк, with’ costs 


7р, Mure, J. 1 agree. = d p. m 


a 


І E s dismissed anth costs. 
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Before Mr. Justice Renupada ш Wt А 
l “RAM SARAN DAS. & OTHERS. | + ES 


v. : 
Vr TR HARIPADA CHAT FERJER E 
Public Right-of- Way--Pathaays used as passage by general ае from. tma. 
"immemorial—Presumption of dedication or lost’ ерее: plea 
di customs кишш. : ‘ 


P 


"Where ‘the planus clum the pathways as public residence on behalf | ч 


^, of the public irrespective of their residence in any particular Village, such 7 


claim TY have its fonndation In some lost dedication or Brant. ^ 


` 


"Appeal from Appellate Decree” No "496 of 1948 against the, decree of 
Stl PeR Mukherji, Additional District Judge of Zillah Burdwan, in Title i 
em No 106 01946 dated the 14th June, 1047; affirming the decree of Sri 
Mukherjee, Mungit ist Cow, Burdwan, dated the мй of April, 
us X . e ‚ Б д oe _ 


r 


y 
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Where all the essential requusits necessary for establishing 8 valid custom 
Where all the essential requisites necessary for establishing a valid custom EN 
are pleaded ın the plaint, but the plaint does not expressly mention that 1953- 
holding that such Rid ae 
e «n ogag ; such right has been established by evidence. Das 
Appeal by the Defendants, — ^ - Haripada 
Chatterjee 


Suit for declaration of a public right of way. 


The material facts will appear from the judgment, Ы 
Bankim Chanda Mukherjee for the Appellents. 


Hari Prasanna Mukherjee and Prafulla Kumar Chatterjee 
for the Respondent. j 


The judgment of the Court was as follows: — 


Renupada Mukherjee, J,*— The suit out of which this 
second appeal arises was instituted in the trial court by the 
plaintiffs on their behalf and also as representing the inhabitants 
of village Jaykrishtapur and other neighbouring villages for a 
declaration of a public right of way over three settlement plots 
described in the schedule of the plaint. The allegation of the 
plaintiff in brief was that these three plots were being used by the 
villagers of Jaykrishtapur as well as of other villages as pathways 
from time immemorial for passage of men, cattle, cart etc. and 
such user was referable to some dedication or lost grant in some 
remote antiquity. It was further the case of the plaintiffs that 
defendant Johur Muchi began to convert these pathways into 
agricultural plots from the last part of A850 B.S. He is unjusti- 
fied, according to the allegation of the plaintiffs, in pieventing 
the plaintiffs and other people from using the pathways and 
hence the occasion for the suit. The pathways were described 
in three plots in the schedule of the plaint, the first plot com- 
rising Dag«No. 1007 in its entirety and the remaining two plots 
comprising portions of C. S. Dags 1178 and 1680. 


The defence in brief was that the disputed lands never 
constituted pathways and they had all along been khas lands 
of the landlord and the defendants took settlement of two out of 
these disputed dags viz, C. S. Plots 1007 and 1178 on executing. 
а kabulyat on the 19th Chaitra, 1850. His case was that since 


NS 


Ram Saran Das 
v. 
Haripada 
Chatterjee 


Renupada 
Mukherjee, J. 


THE CALCUTTA LAW JOURNAL.: i [Vot. 94. . 


the above settlement he had been i in cultivating possession of the 
disputed plots. The defendant No. 1 disclaimed any interest 
in C. S. Plot No. 1680. E 

2 n e fe 
The original defendant died during the pendency éf the 
suit in the trial court ahd his heirs were substituted in his place. 
Two of these heirs viz., the sons of Johur Muchi, adopted the 
written statement of the original- defendant and’ contested the 
suit. The defence was negatived and the suit was decreed by 
the learned Munsif who made a declaration of the plaintiffs’ 
alleged right of way over the disputed lands and also made ап! 
order for restoration of the lands to the former condition. The „7 
defendants were also restrained by an injunction from obstruct- 


. ing the pathways i in future. Against this decision of the Munsif 


an appeal was preferred by the defendants before the District 
Judge, Burdwan. The appeal was heard Бу- а Subordinate 
fudge who dismissed it. So the defendants have preferred this 
Second Appeal. ‘ 


Three points were taken by the learned Advocate appearing 
on behalf of the appellants I shall consider, them one after 
another. 


In the first place it was contended on behalf of the appell- 
ants that although the plaintiffs made a case of dedication or 
lost grant in the trial court, the.lower appellate court upheld 
the alleged right of pathway as a customary right though no 
such custom was pleaded by the plaintiffs in the trial court It 
was urged on behalf of the appellants that a village pathway 
can have its origin only'in custom and as no case of custom 
was made out in the plaint, the courts below should have dis- 
missed the suit on the face of it. This argument is somewhat 
misconceived because the pathwavs'in question were. claimed 
by the plaintiffs not on behalf of the people of any, particular, 
village but on behalf of members of the public irrespective of 
their residence in any particular village. It is true that the 
plaintiffs might be more immediately interested in the-pathwavs 
as residents of village Jaykrishtapur, but they instituted the 
suit as representatives of mot only village Jaykrishtapur but also 
of other neighbouring villages. In paragraph я of the plaint 


‚ there is a distinct allegation that the pathways were being used 


Pd | " 


M 
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from time immemorial by the residents of Jaykristapore and 
also other villages. The entry in the settlement khatian, Ex. 
1(a) is also significant. The disputed plots have been recorded 


e an thekhatian as “ejg дт а ауар? 1e. pathway used 


by people in general. The people in general do not and cannot 
represent the inhabitants of any particular village but they signify 
all members of the public irrespective of any class or community 
or any place of residence. So, it is clear that the plaintiffs 
claim the pathways as public residence in any particular village. 
Such a claim could have its foundation in some lost dedication 
or grant which was pleaded in, this case in the plaint Both 


e the courts below have concurrently found that these pathways 


are being used by members of the public from time immemorial 
and the defendants wrongfully converted them into agricultural 
plots since their predecessor-in-interest obtained settlement from 
the landlord in 1350. This finding is based upon the entry in 
the settlement khatian and also upon oral evidence; and, in my 
opinion it should not be disputed in second appeal. The 
appellants did not succeed in rebutting the presumption raised 
by the entry in the record-of-rights. 

In the circumstances I affirm the findings of the courts below 
that the plaintiffs have succeeded in establishing their right 
over the disputed pathways which presumably had its origin in 
some dedication or grant in the remote past. Even if it be 
assumed that the plaintiffs could have claimed this pathways 
only by customary right, I do not think such a claim is in any 
way inconsistent with the averments made in the plaint. All 
the essential requisites necessary for establishing a valid custom 
were pleaded in the plaint in this case. The plaintiffs asserted 
user of the pathways as a matter of right from time immemorial 
and without any interruption The plots over which the path- 
ways were claimed were also specifically described by their settle- 
ment numbers. The nature of the user was also definitely stated 

"in the plaint. There is nothing to show that the user which was 
claimed in this case was in any way unreasonable or opposed to 
public policy. In the circumstances although the plaint did not 
expressly mention that the pathways were claimed by virtue of 
customary right, the lower appellate’ court was fully justified 
in holding that such right had been established by evidence. 


N 


Chatterjee 
Renupada 
Mukherjee, J. 
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The second argument advanced on behalf of the appellants 
was that. the trial court was not justified in admitting Ex. 8 
series in- evidence for the purpose of holding that the disputed 
plots have'been used as pathways from a very long time. On, 
an examination of these documents I find that in some Of the 
plots covered by these documents (he disputed lands, have been 
described as pathways. It was contended on behalf of the 
appellants that such recitals in boundaries, although made by 


J. persons who are now dead, are not admissible in evidence. 


Both the courts below have relled upon the case of Munshi 
Busoid v. Munshi Newaj Ahmed Khan (1), (misquoted in both 
the lower courts as 88 C W.N: 442), for the purpose of holding 
that the recitals in the boundaries of plots covered by the docu- 
mentis marked Ex. * series аге admissible in evidence under 


section 32(4) of the Indian Evidence Act. In my judgment | 


the courts below were wrong in holding that such re- 
citals are admissible in evidence, and the facts of the 
case of Munshi Busoid (1) have no application to 
facts of the present case. In that case the statements 
of earlier documents which were found to be admissible 
were, contained in the bodies of the deeds and not in 
the boundaries of any plots covered by the deeds. The 
material portion of section 33(4) of the Indian Evidence 
Act runs to the effect that when the statement of a deceased 
person gives his opinion as to the existence of any public right 
or custom or matter of public or general interest, of the existence 
of which, if it existed, he would have been likely to be aware, 
and when such statement was made before any controversy as 
to such right, custom or matter had arisen, such statement would 
be admissible in evidence. It cannot certainly be contended 
that the recitals in the boundaries of plots covered by any docu- 
ment constitute the opinion of the executant of the deed on any 
matter whatsoever In the circumstances I am of opinion that 
the evidence based upon the documents marked Ex g series in 
the trial court must be excluded out of our cortsideration 
But even after such exclusion there remains a reliable volume 
of evidence in plaintiffs’ favour in support of their claim of path 
right over the disputed plots І may particularly mention the 
entry in the settlement khatian In the circumstances I am’ of 
opinion that the courts below have rightly decreed the. suit in 
favour of the plaintiffs. ; 
(1) (1948) 33 C W.N. 439. 


¢ 
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The last aiguinent advanced on behalf of the appellants was 
that thé | déscription of the lands over which the plaintiffs right 
of way has been declared by the courts below is vague and' in- 
«finite and no effective decree can be passed with regard to such 
plots. On-an examination of the disputed plots’ as described in 
the schedule of the plaint, I find that this contention is without 
any substance because the plaintiffs have specifically claimed the 
right of way over the C. S. Plot in its entirety and over portions 
of two other C. S. Plots, ‘the portions of the last two plots which 
are said to have been obstructed by the appellants have also been 
describéd. witli precision and éxactitude. I therefore hold that 
there is no vagueness or indefiniteness in the description of the 
pathways which are the subject matter of the suit and the ob- 
jection taken on this score must fail. 


. . hoe а 
Jn the result the appeal fails and is dismissed with costs. 


8.G.P. | Appeal dismissed with costs. . 
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“DWIJAPADA MONDAL & Ors, 
-^ " BHOLANATH MONDAL-& Ons.* 


Partition—Plea of * * partial um "hat Ворте ате to be brought 
mio” depo. E 
- бы ? 


Minor—Ompssion-to pesue notce’ Yoi the father of the minor defendant under, 


Onder. xxxil, Rule EP) of the Cmil Procedure Code — Whether such 
omisngn ‘makes ‘Guardian’ k appointed by | Court, bad in law, D 
е 


{topaia belòngıng mot is to the eaves to a NN suit but ; 


also to-some others who,are however not interested. in the. properties under 


partition may be eft out of hotchpot, and the. suit does not become had , 


for “ partial parution '* " on that grund .. 
Ы Appeal from Appellate ‘Decree No 1000 of 1948 браон the ‘decree of 


J C. Majumdar Esq. District Judge, Zillah Bankuri, m ‘Title’ Appeal 


No põ of i9g47,^dated the 18th’ of May, 1948, modifying "the decree of 
N. Chakravartti, Esq , Sub-Judge, Bankura, dated the 14th June, 1947. 


1 
N 
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,à minor named Haradhan Ghose. was substituted in his pae, 


“Debendra Mondal and defendants Nos. з and 3, their main cori: 
tention being ‘that the suit was bad for partial partition, It was. 


T . . А ~. 4 
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It is no doubt, that nonce under Order XXXII Rule э) shall a the fn: 


. Instance’ be imyed to the, father of the, iinor Before appointment of the 
Court guardian The ‘omission. to’ send’ such a notice is however а more - 
. mregularity not’ vitiatmg - the -proceedings unless it could -be‘shown that’ the 
nue ee Ge aren E ени, 


fraud or collusion on the pus of the plantis | and the азы. ГУ 
Appéal ‘by the. ‚Эйел | 


> Suit for partition. 


е 
w ` E y BEN 


2A 


те material facts- ‘will Appear from the “judgment. Е Я 


К Bankim ‘Chanda Roy. for the Abpellini 


Manan Kumar Ghosh for’ thé Respondents i 


¢ 


+ 


"The judgment ‹ of the Court, was as follows: EX E 


r^ e 
Renupada- Mukherjes,: J; :~—This appeal на out of a suit 
for partition. The suit was instituted by the plaintiffs respond 


“ents who claimed one-sixth share. in the properties in suit апі. 


alleged that the remaining share was owned amongst the de-^ 


-fendants in different shares. It was admitted by both the parties -. 
that the original defendant No.1, Debendra Mondal, who died ` 


during the pendency -of this suit in the: trial court had eight’ 
annas share in the disputed properties. His sister’s son who was 


^, The suit was contested in the trial court by. dece 


also conténded by them: that the representation of. minor Hara- 
dhan Ghóse was not made in accordance with law. Some other. 


objections were also raised by the contesting defendants in ‘the -' > 


` trial court with which we. are not concerned in the, présent 


appeal All these conteritions were negatived by the trial court 


and a preliminary decree;for partition was made. Thereafter’, oo 


‚ an appeal was preferred, before thé lower appellaté ‘court и 


defendants Nos. 2 abd 3, but their appeal was dismissed. Sot 
the сто даи. named persons have preferred this second appeal. Paes 


+ ES 





Eug 


E 


‹ 
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Vor. a].. ^" 7. MGH court. ' ^ 

' Two objections Were urged on behalf ot the appellants in 
“this appeal.” The first ‘objection’ was comparatively ‘of а minor 
nature. ` It was contended that the courts below should have 
apheld’ she contention of the appellants аг the suit for parti- 
tion was bad on account of partial partition. ` This point appears 
to háve been argüed at'some-length before the lower appellate 
court where the appellants ‘contended that the plaintiffs of the 
partition suit had not brought into the hotchpot some other 
properties ‘in which the parties to the partition suit were jointly 
interested. The lower appellate court, however, found as a; fact 
that the бо called properties which have heen left out belonged 
got only' to the present parties but also to some other co-sharers 
of theirs who, however, have admittedly got no interest in the 
properties under- "partition. That being the case, it is not at all 
necessary that the properties. which ‘are alleged to have been 
excluded ‘from the scope of the partition suit should have been 
brought i into the hotchpot.” ‘In my judgment, the lower appellate 


court is perfectly justified ‘in holding that the suit was not bad ` 


on account of a prayer for partial partition. The second con- 


tention . urged with some amount of force оп ‘behalf of the : 


appellants-was that minor Haradhan was not properly represent- 
ed in the trial court and"as he was not à partyin. the eye of 
law, the entire decree is ^ liable to be set aside for exclusion of a 
necessary” party ‘from: the partition suit. The objection taken 
by the appellants ` arises in the following way: I һауе already 
observed that Débendra Mondal was originally defendant No. 1 
in the partition suit. He died during the pendency of the suit 
"after having filed a written statement jointly with defendants 
Nos.'s and $ Upon his death his sister's son minor Haradhan 


Ghose was substituted- in his place. After the minor was brought ` 


on the record, notice appears to have been served’ upon the minor 
and, his mother Тађапуа' Protima Dassi The mother of the 
minor did-not appear to contest ће suit on behalf-of her minor 
sgn,, and so pleader | Sri- Rajendra Mohan Mukherjee who was 
already representing defendants Nos. 2 and 3 was appointed 
Court Guardian of the above minor. Rajendra Babu corres- 
ponded with the mother of the minor and as she did not furnish 
him with any instruction, he submitted a*final report that there 
was no separate contest on behalf of the minor and the suit 
was contested by defendants Nos. 2 and $. > =; 


Ne ES i 
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бүл. ," It ів, however, an. admitted fact that Ше father of. “Haradhan - 

E Ghose is alive. “The learned Advocate. for the appellants_ con-- 

ge tended that the father being alive, he. was the proper person 

. Dwiyapada upon, whom notice should have been issued in the first instance, 
Ton under the „provisions óf Order XXXII Rule 8 (4) of the Code s 
of Çivil Procedure for representing. the minor and if he did not - 

dichos E appear, then only ' the court should have. -appointed . а court 

EE Guardian. It was further "urged that thé notice to the mother , 
Renupeda when the father was-alive was not sufficient compliance with, 

` Makherjee, J. the provisions of the above requirement of law and it did 1 not: 

confér jurisdiction upon the, court, to appoint а court, Guardian, 


е 


^+ 


on behalf of the minor. This contention of the appellants, p 


however, does not appear to “be sound to me. . Tt, is no doubt’ 
true that notice should have been issued "in the first “instance. 
.* upon the father before appointment of the Court Guardian. _ 
The omission to send such a notice js however a mere irregu- 
CD larity not vitiating the proceedings unless it could be shówn | 
that the minor has been prejudiced, Чп his defence, thereby , or 
VE that there, was some fraud or collusion on the part -of the plain-. 
-tiff and the guardian [Vide the cate of K. Triumalaçharyulu 
alias Ramanujacharyulu v. Ammisetti -Venkiah (1), and id 
- the case df Sadho Sahu v. Sarada Pathak (3)]. et vw 
‚ "Yn the Brent case, - it could ax ИТЕ be pointed. out 
on behalf of the appellants thát any fraud was committed by the 
plaintiffs in the matter of representation of the minof or that . 
the minor had suffered any injury or prejudice by the irregularity.” 
vs WE noticed above. The predecessor; of the minor filed a, joint. 
Е written statement along, with ‘defendants Nos. 3 and g, who ' 
à -contested this suit to the: best of their ability. In these cir- 
. : ү cumstances, I. hold that the:minor had. been properly represented ` 
d in the courts below and .there.is no ground for holding that 
the representation of the minor was void and he was not a patty- 
to the suit in the eye of law simply, on account of the irregularity 
mentioned above. 2 


PES Í In. me result, TN appeal x must fail. D : ы | ; 


à) € “AIR. Mad. 1b. 


(a) [1934] AIR Pat in. ^ zs Au Rs г D 


` 


| _ of ' the Court Guardian will stand. . J 


Von. aa] ; B | HIR COURT., І 
КР view, of the circumstances о the case, І direct that the 
йын cher ow gp in appeal, . 


a 


~ 


‚тє reali contest in a partition suit often arises after the 
passing of the preliminary decree ‘because the allotments which 
а. commissioner makes may not be to the liking of the parties 
concerned. That, being the case, an opportunity will be given 
to the father: of respondent Haradhan Ghose to appear and 
represent the minor in future proceedings. 


I, therefore, direct that soon after the receipt of the records ` 


eby the trial court, that court will issue a notice on the: father 
of minor Haradhan Ghose (substituted defendant No. 1 in the 
trial Court) for appearing on- -behalf of thie minor and represent- 
ing him if he so desires. "This: notice will be issued free of costs. 
If the father of the minor chooses to- appear on his behalf, then 
the appointment of the Court Guardia will be cancelled and 
Haradhan's father will continue ‘to fepresent him in-all future 
stages of the-present suit. If, However, the father of the minor 
does not appear on receipt of the notice then the _appointment 


SGP. C ae | T Appeal dismissed. 
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© Before Mr: Justice D. N. Sinha. | 
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PURSHOTTAM SINGH . 


v. o ‚ 
‘THE COMMISSIONER: OF POLICE, 
CALCUTTA.* 


EP ENS 


` Mandamusz-Aiticle 226 о] the » Constitution Renewal of cating house 


license—Discretionery power of the Police Commussioner—Sections. 35 
е апа 39 of Calcutta, Police , Act—Grounds ‚оп which the order of refusal 
, to, renew the License ‘can k challenged License, not a legal right. 


ARTE ы Е А 


Section s9 ‘of: the Calcutta Police Act, lt/is entirely discretionary on the 
Commistoner to grant it or not occi sen hias mo: clalm о the grant ot 
micha cene cai а: matter, of right. f . 


«Application for a Writ ‘of Mandamus. Matter No. 106 of 1951. 


Civi. 
1953. 
—r— 


April, 16. 
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БЕСИТ T E E dedi ОСЕ ЦЮ 
а license or not, and sich discretion can be “exercised on the groi of 


mere suspicion and it caniot Бе said that the proceeding must be conducted + 


_ Шел cruminal inal where the prosecution з put'to à rict proof of what’ : 


is charged. one i k asla Bde or dumbest Siene oe ој ви а рома. 
p aie Ce ен 


Court. cannot impose any “other . limitation ‘ "pon its exerase. | 


j 
af 


i Sections’ 35 апа “9 of the Calcutta Police Act їй 


‘Teatriction upon the exercise of the rights under renege 190)' (G) of the- . 


4 


we 


D 


Constitution, which is in the, interests of the general public. ‘Itis not ` ~ 


always werd апу ош sucli acts, with extreme formality of а judicial 
, and it i» open to thë anthotity concemed to ‘act on mire - 


х A 


suspicion. 


Asien under Article 226 of the Constitution (Mahe 


' damus), against refusal -by the Commissioner of Police; Calcutta; .. 


to renew a license for a eating house of.the petitioner. 


. The material facts will appear fróm, the judgment. = ae peu 


- P. N. Modak for the, Applicant.” -*- Ad 
« S, Banerjee,- Standing : Counsel and n E Sen, айо 


s Counsel for the Respondent. is i , 


_, The judgment of the Court -was b bis 


D. N. Sinha, J.:—This is an application on behalf of the . 


petitioners for the “issue of a Writ of Mandamus directing the- ~ 


7 l4 


Commissioner of Police, Calcutta to withdraw and/or, cancel 


several orders whereby has been: refused. to renew the license 0 


k 


of the petitioner in respect of.an eating house-situate at No. 5, 


` Old China Bazar Street; The petitioner has a sweet meat shop 


at No. 5, Old China Bazar Street, where he also serves tea, 
snacks and light refreshments. It appears. that in 1943-43, the 
petitioner had been granted a license i in. respect, thereof (under. 
section 32 of the Bengal Act П of 1866 and Section .39 of the” 


- Bengal Act IV of 1866). -It was renewed from year to year, the 


' 


last license 'granted being for the year 1951., Оп the ath : x 


January 1953, the petitioner applied for renewal of the license 


.for the’ year ig52-53. On. the 17/19,th May 1953 the Com, 
., missioner of Police, Calcutta’ (the respondent), wrote a letter to 


the petitioner refusing to, renew the petitioner's- eating house ; 


4 
4 


license for. 1952-53. No reasons were-given for such refusal. In ^ 


the affidavit - -in opposition however it has been stated that. -en-* 


convicted and fined under section 990, (keeping an “eating house 


without .a municipal license) Section 406 (selling adulterated `- 


* 


+” 


. ^ m em it we n 
m “ 


Уш. м]. т f ибн боот. 


food) and Section . 407 (selling adiliers ied Ghee sic of the 
Calcutta Municipal Act Consequently the respondent did not, 
in the exercise of his discretion, think fit'to renew the license 
* of the petitioner. Against this order of refusal the petitioner 
preferred an appeal to the respondent which was rejected on the 
18th June, 1952. On the 11th Tune, 1953, even before the pre- 
vious application, was rejected, the petitioner filed a petition 
before the respondent and prayed for a renewal on the astonish- 
ing ground ‘that offences like those mentioned above were often 
committed by’ persons “in similar circumstances” and that he 
. should be given a warning and grarited а license. On the 27th 
* June 1952 the petitioner filed a second ‘petition giving an 


instánce of another owner of a. Hotel who had been convicted 


of a similar offence but allowed to carry on’ the Hotel on the 
condition that the police should keep a strict, watch over the 
Hotel. · This.time the. petitioner threatened the respondent 


with proceedings :іп the High ‘Court. On the ‘11th _ July 1952, 


this further appeal was rejected by’the : respondent. ‘This appli- 
cation was then made, challenging the said orders passed by the 
respondent on'the 17/19th May 1953, 13th June 1952, and 1ıth 
July 1952. 
'  - Mr. Das appearing on behalf of the petitioner relies on two 
cases, Commissioner of Police, Calcutta +. Rolla Ram Chopra 
(1), and -Ram Padarat Shaw v.` Commissioner of Police, 
"Calcutta" (2). The first mentioned case is rot about a 
renéwal af all, but about the cancellation ‘of -an` existing 
license. It-was there held that ай. .existing license сап 
only be cancelled if there was-a violation of the terms of the 
license and in accordance with Section 40 of the Calcutta Police 
Act, 1866. `The renewal of a license however, means the issue 
of a fresh license, and under Section 89 of that-Act, it is entirely 
| discretionary on the Commissioner to ‘grant’ it or not. The 
citipen.lias no claim to thé grant of such a license as a matter 
x bonu This aspect of the matter has been:dealt with by the 
Supreme Court in Реетарра Pillai v. Raman & Raman 
Limited (3), Chandra Sekhara’ Aiyar J. D the following 
observation: — 
“No one.is entitled to a permit as ‘of a “right even if 
he satisfied all the’ prescribed conditions. ' The grant of a 
(1) (1949) 51 /C W.N. вяз. (а) (1952) 57 C.W.N. 229. 


(3) Pari dcus 585; [5] S.C A. 587. 
^ 
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Civi. permit is entirely within the discretion of.the transport 
ETIN authorities and naturally depénds on several - circumstances 
2955. "which have to be taken into account ^... . ~ + As’ 
Parshottam _. Observed already, the issue or refusal of permits i is is жеу] e 
„. Singh `- within the discretion: of the ы. authorities: Фа it is* 
E. rd me n Bit pater р m Se A са 
1 Сопипівіопег ^ ', : 3 NONE 
- of.Pólee, : In. Director of и Goods v. Roy, Brothers (Appeal 


Calcutta. Мо. 101 of 1951 unreported judgment of Lahni & Guha Roy, JJ:, 
‘So dated - по December 1952) the- question . was whether 
d + "the petitioner was entitled :to-a writ of ‘mandamus on thé ground ` 
that the Director“of Consumer.Goods had failed to grant him 
à c а permit. for cement. dt was held that the petitioner had rio* , 
СЕР right to. Ше; grant of:a permit and a writ of mandamus can « 
9 not issue ебри the aid-of a Hegel right. ; 





MP -Iti 16 Яе however iat id neither case 'wás-it 'cansi- 

р E derėd whether the refusal to issue a license violatéd the fundá- 
mental rights ofthe petitioner under. Articlé 19 (1) (g) of the‘ 
‘Constitution. . This aspect of-the matter was considered by Bose, 

‘J; in“Ram Padarat, Shaw v: Comimishoner vof Police, Calcutta 
(1), where he held that to-refuse a license to à citizen “except _ 
. for, a valid reason would be to' interfere with the said funda- _ 
..' mental right апа ^accordingly^ the. discretionary- power vested - 
' under Section 39 of the Calcutta Police Act must be exercised | m 
‚ in a-reasonable manner and unless proper; ;gfounds. were 'forth 
ù coming to justify an act of refusal of the-license it-must be held 
that the-att of the-respondent is an :arbitrary exercise of the 
power vested їп. him- under Section gg of`the Calcutta Police ^ 
“Act. “With great respect I'can "поё see how such-a conclusion * 
ЯШ; .can be-arrived at without declaring Section 35 and"39 df the Act 
LES ME as- unconstitutional. ' Section- 35 makes it “obligatory upon the 
S petitioner: to take out à license and Section 39 gives unqualified’ 

discretion to the Commissionér of Police to grant a.license ог. . 

i NES not As has been laid down in Nakkuda Ali -v.e М. F; De * 

dem. 0 Јауатите (2), and-M. F. DéS Jayaratne v: Вари Мија Mohamed: - 

i р Muja *(3),. such a discretion scany” be ` exetised ‘on ‘thé i 
G) Qoi) 67 CWN s.s Da D S 
00:95 м GWN 88g c. 5 7 ss I NN ЧЫ 
ze (1950), 54 CWN з Qo non Dor te 


wb к cu dh deo e uo ipi uf dns 


м 
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grounds of -mere suspicion and, it can not be said that 


the | proceedings - must be.conducted [ike a’ criminal trial - 


where the prosecution is put to a strict proof of what is charged. 


e Ihe only ground upon, which the exercise of such а power can :' 


be questioned i is а лайт fide: or dishonest exercisé of it. Other- 
wise Í can not see how this Court can impose any other limita- 
tion upon its éxetcise. “In my view sections "35 and 39-оЕ the 


: Calcutta Police Att impose a Yeasonable restriction upon ‘the 


exercise of the rights under 'Article'19 (1 (р) oF the Cótistitution, 
which is in-the interests of the general public. . That the houses 
or places | of public resorts, mentioned in sections ‚85 and 39, 
should be under the control of a public authority like the Com- 


_ missioner. of Police and should- be carried on in tetms of a 


license, 'is certainly in the public interest." Nor do'I find it 
unreasonable that ‘he should have a discretion in issuing such 
licenses. Such an authority will be carrying out an administra- 


tivé act in granting.a license. It is not always possible:to carry ' 


out such acts with the extreme formality of asjudicial proceeding, 
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I have already" pointed out that it is open- to the authority . 


concerned -tò act ой mere suspicion 1 it was obligatory for 
him to givé reasons and such reasons Were justiciable, then this 
‘Court might even ‘have to investigate whether the Commissioner 
had valid grounds to harbour a suspicion. Әп the facts of this 
particular case however, it, is quite’ clear. that: the respondent 


` has put forward a satisfactory reason for exercising his discretion 


in the way that,he has done and the test laid down. by Bose J. is 
satisfied. The petitioner wants ‘a license for an ‘eating house 
and yet he has been convicted of offences regarding the keeping 
and selling of adulterated food. He seems to be quite un- 
abashed at these convictions and has the hardihood to say that 
people in similar circumstances were doing the same and. the 
Commissioner of Police should take а 1епїелї View of it. Yt 
'would in my opinion be dangerous to issue eating- -house licenses 
to people of such moral fibre. I, fully agree with the course 
“adopted by “the respondent, and have comé to the conclusion 
that this application should be dismissed. The rule’ is dis. 
charged. The petitioner must pay, the cost of the , respondent. 
' H. K. Ganguly: Solicitor fór the Applicants.- [d 
N: C. Mitra: Solicitor for, the Respondent. ; 
Tr mu : f * 
S.G.P: +27 Е ES ЛЕ аага, 
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Before Mr. Justice K. C. Das Gupta and . 007... 


. Mr. "Justice Renupada Mane СЫ E E 


‘Rar JATINDRA NATH CHOWDHURY’ к Ors. 
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‚ Su. BINODINI PAL CHOWDHURY, & Ons.* 


Bengal Money Lenders 4a (КХХРП vf бср нейз under the Bengal 7 
B Money Lenders 4с, when. available —Commercial Loan, onus of proof. ` 
® 
' In order that the юш may’ be considered a commercial-Ioai, it is^ not.; 
suffictent' to prove that it was the debtor's intention to use ‘the entire pro- 
e ee Deest MIN TO йыш 
creditor Мен of that intention. ‘ з 


Е 


тне debtor is | entitled to the protection under the Bengal Monej-, 
Lenders Act in a Case where the debtor intends to use the entire Joan pro-- i 
ceeds for the purposé of the business but he did not confide this to the К 
creditor and the ceditor advances the money without having any reason ` 
to believe that the money would be used for purpose of busines, : 


' Appeal by both- ше Plaintiffs and the Deféndais. es 


Suit for’ forcément of mortgages. 


‘The material facts will appear , from the dapes 
" Hiralal Chakravorty: and “Khitendra “Кайт Mitra for ‘the. 
. Appellants in ‘Appeal No: 356 а апа Respoüdents i in Appéal-- 


No. 199. > EIE А 


НА ~. E «t * 


Dr. Naresh Chandra Sen. Gupta, Bankim Chandra: Banerjee, 


` = Hari Praianna Mukherjee апа’ Sudhir Kumar ‘Acharya, for the 


Respondents in Appeal’ Мо, 256 and Appellant, in Appeal , 
` No. 199. ; 


= D 4. m 


The judgmeat of the Court was as follows: — ` — ; 

* Appeals from Original “Decrees Nos аб k 199 of 1947, against the - 
decree of Jonab M. Rahman, Sub-Judge, ist Court at Alipore of Zillah 

. 24: Parganas dated the oth of May 1946 in Title Suit No. 8а of 1941,- Ка 


* 


v due PESE 


= бу „+ 
es Ы "s. - 
е 


"Yos ga] . E u^ HIGH COURT. 
. K, p. Das Cupta, d. i— These two appeals are by the plain- 
tiffs and the défendants ih.a suit to enforce two mortgages which 


‚жете admittedly taken by the plaintiffs on two. loans, one of the, 
sum of Rs. 75,000[- in May 1981 and another of the sum of 


Grvir. 
1953 
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RE. 60,060 /- taken in four different instalments, ‘Fhe mortgage Jatindia Nath 


-bonds for thé identical lands were ` executed —one, on the, grd 


соку 


of May, 1932, and the other on the and of August 1988. The Sm. bisd Pal 


main deferice raised" was that the mortgagor } was entitled tó the 
protection, of the Bengal. Money Lendera Act. 


The question o on the answer to which depends the decision 
whether or not the defendant is “entitled” to the protection of 
the Bengal Money Lenders Act “is whether the two loans or 
either of them was a: commercial loan within the meaning of the 
Money Lenders Act. The leained Subordinate Judge came to 
the conclusion that the creditor had failed to discharge the 
burden that lay on him of proving that the'loan was advanced 
solely for the purpose ОЁ business, and accordingly held that the 
interest was payable only at 8 per cent per annum instead of the 
contract rate and-further that the defendant was entitled to 


easy instalments. Accordingly he passed the decree for the sum. - 


of Rs. 70, 335/10/6 pies оп the first bond and Rs. 60,076/13/5 


on the second bond as principal and interest thereupon at 8 per ` 


cent per annum till the date of the institution of the suit and 
further interest for the suit period at 8 per cent per annum on 
the whole amount.’ He decreed the suit in preliminary form 
for Rs 1,75,564-5-11 pies with corresponding costs and dismissed 
the balance of the claim with costs and directed that the balance 
of the.dues be paid: by thie defendant in five equal yearly instal- 
ments, the first instalment being payable.on the 1oth of May, 
1947, atid ordered that unpaid instalments will bear interest till 
realisation at 6 рег cent per annum. - 


p. a The appeal by .the plaintiffs is directed mainly against the 

decision that, the plaintiffs. had failed to prove that the loans 
were commercial loans: The appeal by the defendant was 
directed against the order of five instalments—his case being that 
he is entitled to more instalments. 


The principal question that is before us is whether the 
plaintiffs, mortgages. have discharged the burden that PS on 


+ Chowdhury 
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them of proving that the loans which were advanced were com- 

mercial loans. Thè principal evidence on this question consists 
on the one hand of the testimony of Pulin Krishna Roy, son of 
plaintif No 1 who advanced two-third of the loan qp either 
occasion and ‘the evidence” of the mortgagor Rai Jatindra Nath 


Choudhury on the other. ‘Pulin’ s evidence is sought to be corfo- : 


borated.. by the evidence of his Solicitor and his officer Pulín 
has said that he asked. Jatin Babu about the*purpose for which 
he took the money апа Jatin Babu said that-he was taking it for 
the purpose of his business; and when Pulin asked about the 
nature-of the business-and he said that he had the business of 
the Katyani Stores and the Maya Engineering works and it was 
for these businesses thát he required money and it was for con- 
ducting these. businesses” that Һе was borrowing money from 
them, What he says in effect is that he asked Jatindra about 
the purpose of the loan first when, .Jatindra came to his, house 
for borrowing Rs. 10,000/-. as accommodation loan till the hort- 
gage deed was executed, and that thereafter when Jatindra 
wanted the second loan. he again asked Jatindra about the pur- 
pose of the loan and Jatindra said on the occasions that he 


wanted it for the purpose of his business. Jatindra ‘has flatly | 


denied in his evidence that there .was any enquiry from him 


` as regards ‘the purpose of the loan and that he made any state- 


ment to Pulin or to anybody else that he required the money 


- for the d of business. - 


Before „considering the question whether any such statement 
was made, it will be proper and convenient for us to consider 
whether in fact Jatindra's intention at them when each loan was 
taken was that the whole of the loan should be used for pur- 
poses of business.” It is abundantly clear from the evidence of 
the plaintiff's officer Benimadhab Roy and Jatindra’s own 
evidence that the first proposal for this loan transaction was 
made by Jatindra їп September 1931, ihat he asked for a loan 
of Rupees one lakh and that title deeds for the properties which 
he offered As security and which. were. ultimately mortgaged 
were made oyer to Benimadhab in. September 1931. I have no 


doubt in my mind though the first mortgage bond was actually i 


executed in May 1933, this was only the final stage. of the tran- 
Saction negotiations. for which started in September. 198i and 
were never broken off. I find it difficult to believe the story of 


° 
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Pulin aad Benimadhab that Benimadhab- said nothing .to his сүп. 
master about this first proposal behalf-of Jatindra for a loan or RR 


- that the negotiations were broken off soon after they commenced. 2 
" dei necessary therefore; in my opinion to examine the evidence Ra 


. ‘and discover the financial position of Jatindra’ in. September Jatindra Nath 
+1931 as regards his assets and his needs for reddy money. An ene 
examination of. the account books makes it aboundantly clear Sm Binodin: Pal 
that Jatindra’s zefhindari property was in a very solvent con- Chowdhury 
dition and that considerable amounts Were being sent up from — 
his Nakipur Officé to the Tollygunj house where he lived, адбег K C Das 
meéting all éxpenses for tlie zemindary including | development бири, J. 

. expenses. It is not possible. th re to accept as, correct 

(0 Jatindra's Statement in court that he required this money - for 
` payment of revenue of the zemindary, for giving loans to tenants, 
for construction. of sluice gate for drainage of water.or for salaries 
"6f his officers. ^I am convinced that he had more than sufficient 
morfey in his hand for „these purposes ` It is worth mentioning 
in this connection that the learned” Subordiriate Judge has him- 
self held that-the defendant had more than halfa lakh of Rupees 
each year after defraying, the local expenses for the Mahal. “Мт. 
‚ Chakravortty appearing for the defendant before us has conceded 
; hat this ‘estimate is ‘approximately correct. This concession, 
in my opihion could not but be made xU the learned Advocate 
in view of the state of the accounts. , А 
We have-to hold therefore that the defendant's account that 
“he required the money for purposes of maintaining or developing 
his zemindary is clearly false, clearly however he felt a pressing 
need for this money; otherwise he would not have gone to the 
length of mortgaging these valuable properties. "The answer to, 
the question why he took ‘this loan. becomes obvious when we 
remember that Jatindra was by “nature an entrepreneur keen 
about starting business. Several years béfore''the date of these 
„ Ransactions he had started the Katyani Weaving Factory and 
“Үбеп the Katfani Stores, the: latter being a flourishing concern 
even before 1931. He actually started the Maya Engineering 
Works some time in 193%; we find that out of the tèn thousand 
rupees which he took.on a promissory. note which was paid’ off 
from the’ funds received on the 1st moxgage he spent Rupees 
seven thousand five hundred, on the aist April 1931 in purchas- 
ing schlug with , Which ullae the Maya Engineering 
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* Works was started. It is Jaar however from the evidence hat i 
long. before this date of. purchase of machinery in April 1932” 


idea of starting , such Engineering "Works had formed a definite 
shape i in bis brain. In теру to question No. anh in his examina? 
tion' in. _Chief he ѕаіа: ` 


$m Binodini Pal . 
Chowdhury, ., 


К. C. Das 
Gupta, J. 


1 


" ‘In this way "some ' machinery came into my hands. 
Then I had a valuation made of the few machinery which, 


‚ came into my hands, through persons-who buy second' hand- 


‘machines and found that they do not offer even the ' cost 


price’ at "Which: I got the machinery. Then I thought - 


within myself. thus Лес ще enquire as to whether the 


' Bhowanipur Bank would sell all those "machinery "which ` 


'they Bave purchaséd and, i£ they sell the same, then I would“ 
offer.a price according to the idea formed by me for арргаіз- 
ing ће prices of „machinery, 'and if my offer be accepted, 


then I would myself try, to conduct this indigenous industry; *` 


and if the offer be not accepted, then I, would be obliged | 
"to part with. the machine lying in my hands, at a loss, 


" because no business. could be carried only with the machinery | . 


which I have ege machinery fit for all kinds of work were = 
not there.” WER 22. fake са 2o 


\ E E "is. 


The éxact date on which he formed this idea has not been | 


starting a business "that he decided 'to stake his all on such 


business and for that purpose started looking about for a loan". - 


first, of one lakh of Rupees.. I ат convinced that his intention ` 
in, "September 1981.25 well as ‘in May 1982 when the first mort- 


Rage bond was executed was that the entire money should be 


used for the purpose ‘of the, "Maya Engineering Works. Т ат 
equally convinced on a consideration of the circumstances, the 
principal « ‘circumstances being that he needed no euch loan fer ~ 


` the purpose of his Zemindary or any ‘other’ “known purpose, - that Й 


the further loan taken by him on the second mortgage bond was 
also intended by him to be solely v used for the Maya Engineering. 
Works., Whether" or Mot, they , were in fact, 80 used, does. not. 


concern, us 54, -rra AT 
-It is, now, necessary to consider whether the “evidence, that 4 
he informed, Pulin Roy or his ‘officer that he wanted’ to use the 


NE) 


p 
na е 


* 


„mentioned, by him.but it is reasonable tó hold on à consideration 7 
of the circumstances. that it was ‘оті forming such an idea - of ^ 
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loan for the Maya Engineering. Works should be believed. I 
have come to the conclusion that this evidence cannot be be- 
lieved. It is important to notice that Benimadhab Roy admits 
Ща wheh the broker Haren first approached him for the loan 
"on behflf of Jatindra in September 1931, neither did he ask 
nor did Haren state anything about the purpose of the loan, 
and this, inspite of the fact that Haren paid: more than one 
visit, the title deed being made over on the second visit. The 
story now put forward оп behalf of the plaintiff's is that 1t was 
in April 193% first that the enquiry about the purpose of the 
loan was made. It is dificult to understand why if such an 
enquiry was thought necessary, it ошата not be made earlier. 


It seems to me that whag the mortgages were concerned 
with was the nature and sufficiency of the security offered and 


they did not care about the purpose of ‘the loan. Pulin himself 
hasadmitted that a considerable portion of the money interested 
by the plaintiffs in money lending business is given to zemindars 
for zemindary purposes. I do not think it likely in these cir- 


cumstances that Pulin or anybody else on his behalf would take: 


91 


Sm .Binodini Pal 
Chowdhury 
K C Da 
Gupta, T 


the step of asking Jatindra about the purpose for which he was - 


taking theloan In my opinion to make such an enquiry would 
be considered unnecessary discourtesy by both Pulin and 
Jatindra, and it was not likely that Pulin.who was not only а 
money-lender but a scion. of a reputed, zemindar family would 
be guilty of such discourtesy which was unnecessary for the pur- 
pose of the loan transaction 


i = 


I therefore disbelieve Pulin's ‘evidence on' the point and ^ 


have no hesitation 1n disbelieving also the evidence given by his 
officer Benimadhab who is a man of straw, and of Mr P C. De, 


‘the Solicitor for the simple reason that I consider it highly im- 


probable that such an enquiry would be made at all, and equally 
improbably that Jatindra' would volunteer the statement that he 
*ntended to tise the loan for the, purpose of business, 


My conclusion therefore is that while in | fact, Tatindra in- 
tended to use the entire proceeds of the loans for the purpose of 
the business, he did not confide this ta the creditors and when 
the creditors advanced thé money, they had no reason to think 
that the money would be used for purposes of business. 


Sm Binodini Pal 
Chowdhury. 
К C Das 
Gupta, J 
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The law is clear that in order that the Ioan may be con- 
sidered a commercial loan, it is not sufficient to’ prove that it 
was the debtor's intention to use the entire proceeds of the loam? 
for business but it-is necessary also to prove that the ereditdre 
knew of that intention Jay Chand Lal Babu v. Kamalaksha 
Chaudhury (1). 
. It must therefore be held that the plaintiffs have not dis - 
charged the burden that lay on them to prove that the loans 
or either of them was a commercial loan. The Subordinate 
Judge therefore rightly held that the defendant was entitled to 
the protection of the Bengal Money Lenders Act The Plain- 
tis appeal must therefore fail * 

The only question for corfsideration in the defendants 
appeal is as regards the number of instalments. A “ground was 
taken in the appeal that the court below erred in law in allow- 
ing interest on unpaid instalments It seems clear however 
that what the court intended was that interest will be payable 
on instalments which are in default and not instalments which 
remain unpaid before falling due. 6 


In the written statement as well as in the grounds of appeal 
the defendant does not state the number of instalments which 
he considers reasonable The learned Subordinate Judge direct- 
ed payment in five instalments beginning with May 1947 The 
last instalment would have been pavable under that order on 
the 10th May 1951. The appellant has obtained an order from 


. this court staying the execution of the:decree on condition- 


that a sum of Rs, 18.000/- every year was paid before 10th of 
May, seven such instalments have been paid and therefore wants 
that Rs 51,847-1-6 including costs still remains unpaid The 
evidence shows that the plaintiffs are very wealthy people, the 
money invested in loans only being admittedly 7 or 8 lakhs of 
Rupees Apart from this id have got considerable zemindary, .~ 
properties Е 
The defendant though by no means so affluent as the plain- 
tiffs, is also clearly a man of substance. The nett surplus from, 
his zemindary properties, appears - -from, the, evidence to be over 
Rs. 50,000/- „every year: Satisfactory evidence ,has not been 
given as regards his income from hy business viz. the Maya 
G) (1949) вз CWN. 562. ` 


` 


Ver. 92] г ^ BIGH COURT. 


• n " 


Engineering Works and the Katyani Stores. It ‘is not possible Civ. 
to take at its face value his own uncorroborated testimony that ES 
his profits 1n recent years from the Maya Engineering Works TR 
obave nqt made' up the losses in the previous years. Rai 
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Y Jatindra Nath ` 


v 


: On a consideration of the nature of the evidence I have — Chowdhuy 
come to the conclusion that while the plaintiffs are very wealthy -n B 
persons, the defendant is also jn affluent circumstances, though Chowdhuy 
decidedly worse off than the plaintiffs. It seems to me on a — 
consideration of all the circumstances including the fact that К. C. Des 
the defendant has already had six years after the date when бё, T 
„Ше court below had to decide about the number of instalments 

‘to be given, that it; will be proper to order that the balance 


still due would be payable in three equal yearly instalments, 


the first instalment being payable by the 15th of April 1954 


*I would accordingly direct in modification of the order 
passed by the learned court below that the. defendant will pay to 
the sum still due in three equal annual instalments viz, 


(1) -on the 15th of April, 1954 

(з) on the 15th-of April, 1955 А : 
(3) on the 15th of April, 1956, - - А 
and that in default of payment of any such ‘instalment the, 
plaintiffs shall after giving the defendant prescribed notice be 

entitled to apply for a final decree, the dáte"of default being 

deemed (о be the date fixed for payment of the, whole, amount 

under the preliminary decree, ^, | 


The plaintiffs appeal i. E A. 199 of 1947, is dismissed 
and the defendant's appeal i.e. F'A 256 of 1946, is allowed in 
part. The parties will bear their own’ costs in both the appeals. 

Let the records go down as soon as the decree is prepared. 

` OE MEC 


p Lat c 


Н. P. Mukherjee, J.:—I agree. Я 
: | > * Е : бу с? “v 
S. С. Р. a eon 
i » Appeal No. 199 is dismissed. 


Е Appeal No. 256 allowed in part 
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IHRE -— INCOME-TAX REFERENCE | BE. 
i E “Before Mr. P. В: Chikrévarth, Chief- Justicó and a 
diss Dre | Mr Justice 5. C. Гаі ге 
К 5 a : RAJA BENOY "KUMAR SAHA ROY" 
LN | COMMISSIONER; OF INCOME: TAX, WEST BENGAL" 
May, 27 


$i% Income Tax Gehie to the High- Cotirt—The question of validity 
ee: ` оја reference made by the Tribunal after the expiry of 90 days-as pres- `- 
` s * scribed by Section’ 66(1) of. the Income- Tax Act-- Provision of Section з 
66(1), whether mandatory , or directory . . 
~ Re-assessment "proccedirigs— Section M ор the, Income- Tax до увай 
5 ] ~ | constitute’ “ definite” information "odo support Te-assessment ] 
Б Е "^ + Agneultural income,” definition of—Income from forests—Ctrcumstances 
50 under, which ‘a forest tncome из to be regai ded as an “ Agricultural 
` income 7—Tests to be “applied; T 
Wheré the „provisións E а statuto 'relaté to the edo ofa public 
duty and the čase i5 such that to hold null айа void acts done in neglect of. ` 
that duty would work serious general inconvenience ог injustice to persons 
--who have no control over those entrusted with the duty, and at the same 
7 оше would not promote. the- object of the Legulature, such provisions V 
should be constrüed as being. хы and ,Dot imperative. y 
А 
ж. The Income Tax “Tribunal wa judicial «body and over its actings, the 
parties have no control | In these circumstances, to construe the time 
"Шише for submission of the Case as mandatory might in a case be to deprive 
а party of his right to have a question оѓ law considered by the High’ Court 
ae x . "Which the Act intends to be so considered and in view of that posibility, the 
‘provision [of Section 66(1)] ‘should be construed as only directory so that - - 
ДА a party шау not be deprived of a statutory right for no fault of his own, 
= but for. “the fault, of a public body. over which he has no control] ^ —- 7 


Pa 


Сеа ое аще af aiios ual p EEREN or, 
” ` being at liberty to do a certain thing within a.certain tme fails to do it’ 
within the time limited, whereas in"the present case the default or neghgence 
. 5 оЁ а third party ' It ıs therefore held that Section 66(1), 1n so far as it) =- 
provides that a reference shall be made by the Tribunal within rinety dayse «e 
< from the daé of application, - и only directory and''a reference is "valid . 
although made after the expiry of ninety days. 
0 ње E 
Under the чепїз of Section s4, the-mionmatoń shouid be suc 
i capable of kading 10 а iore that income has єзсарей, axemment or 
; i * income’ Tax Refererice No. 35 of 1952- 
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bas been underasenel or has been sesed at too low а rate or hasbeen 

subject of excessive relief Information as to the correct law is as much a 

proper information as information as to the correct facis for thé purpose of 

e Te üssesspent under Section g4. 


The scheme and object of Section 34 is not to authorise the Income-Tax 
"Officer to proceed only~after he has finally decided chat assemable income 
has escaped assessmept but to authorise him to do, во uf he has bona fide 
reason to believe that some income has escaped tax and that the „matter, 
requires to be looked into Indeed, a section which only provides for an 
enquiry and directs the initiation of a full-scale assessment proceedings 
with all the opportunities allowable to the assessee under the law to dis- 
prove the Income-tax Officer's case given to him, cannot in the nature of 
things require a considered deci&ion as a condition precedent: 


In order that there may be agriculture, it is the agar, "the field, which 
must Бе cultured’ That requirement 1s’ implicit in the term itself , The 
true postion is that when income is derived from natural growths from 
souk иц derived from land, but not derived from. land by agriculture. It 
is derived from land by agriculture, as the definition requires, when the 
land 15 subjected to labour and skill of man, whether, in the form of culti- 
vation or otherwise, in order to help. the шеваро or me ; improvement of 
the ‘produce which yields the: income. 


3 р ‘ D 


The Commissioner of Agricultural Income-Tax,' West Bengal v Raja 
Jagadssh Chandra Deo Dhabul Deb (1), doubted бо, 

‘Tf a` forest of natural growth is taken over and then the land is regularly 
weeded' and cleared, if it is supplied with moisture, necewary for the, 
nourishment of the trees by the cutting of channelràcross'it and by dis- 
tribution ‚ОЁ rain, water through them and if the land із dug 'and sown with 
seeds whenever bare patches appear and whule-all this is done, if elaborate 
subsidiary , arrangements are also maintained-for the protection of the trees 
and the lending of new shorts springing from the stumps of old trees cut 
down till they themselvés grow into new trees, it may -well "be said that 
operations in forestry, involving agrcultural operations are carried on ón 
the forest land and that the income derived from the land is derived from 
agnculture | |. ` 

Reference чо the. . High Court ünder Section 66- of the 

~ eIncome Ta» Act at the instance of  Assexsee-ippellant. 


Я тһе, material йоз will appear, from the judgment. 
, J. C. Pal. for the Appetit КОЕ КА 
Meyer and B. L. Ры for the Repondents, $ E 
(Q (1949) 58 C.W.N 562° 
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The judgment of the Court was as follows: -4 


` 


P. B. Ghakravartti, C.J. :—This reference relates to а re- 


Raja Benoy assessment under Section 34 of the Indian Income-Tax Act amle 
Kumar Saha Roy comprises two points taken by the assessee, one of which seeks ' 


У 


IncomeTax, Ut jurisdiction and-the other of which seeks to make out that, 
West Bengal. im any event, the income brought to tax undef the ré-assessment 


PB. 


was notytaxable The contention: in the first case із that the 
Income-tax officer had no “ definite- information" on which 


Chakravartti, eR he could legally proceed under Section 34. In the second case it 


f 


is that the income concerned is agricultural income. А 

Before dealing with the Reference on the merits, it is neces- 
sary to dispose of а preliminary point. Section 66(1) of the 
Income-tax Act provides that the Commissioner or the assessee 
may, by an application made within a certain time, „require the 
Appellate Tribunal to refer to the High Court any question of 
law arising out of its order and further provides that “ the 
Appellate Tribunal shall, within ninety days of the receipt of 


| may, by an application made within a certain time, require the 


each application, draw up а statement ‘of the case and refer it 
to the High Court." In the'present case the reference was not 


made within ninety days from the receipt of the application. - 


As this was happening in too many cases, it appeared to this 
"Court that the statutory direction contained in Section 66(1) of 


to make out that the entire re-assessmént proceedings were with. . 


the Act was being disregarded by the "Tribunal and, accordingly, i 


it was directed by ап administrative order that references made 
after the expiry of the period-prescribed by the Act, should be’ 
accepted only provisionally, subject to ‘all just exception that 
might Бе taken at the hearing on the ground of limitation. 
The order directed to be incorporated in the Paper-Book of every 
' case in which the question was involved so that the matter might 
be judicially examined. The present case is the first in which 
the matter has come up for consideration and we Һаўе heard the 
learned Counsel for the Commissioner of Income-tax and the 
asseasee. Both contended that the provision contained in sec- 
tion 66(1) as to the time within which the reference was to be 
made was not mandatory, but only directory and, therefore, 
although a reference might be made after the éxpiry of the period 
prescribed, the validity of the reference would not thereby be 


# 


NT : ` MICH COURT. . : m 


affected. , "We, are. lor ‘opinion - that that, contention is correct. Qva. 
` The act "Which. the statute ‘enjoins to'be done within а particular Eu 
Ww. period is an act to be done by the- Tribunal and it i$ a settled 1955. 
• e Principe, of construction that. when^the elfect.of construing such Raja Benoy 
.provisions as,mandatory would be to.affect the rights of in- Kumar Sata Roy 
: dividuals, they ought not to be.so construed : Canadian: Pacific |. У 
„Кай Со. v. Parke (1). The principle "was stated by the Privy Canali M 
А Council more elaborately in Montreal Street Кай Со. х. West Bengal. 
Normandin (3), which is the leading case on the subject. As... — 
stated there, the principle is that where the provisions of a P. B. 
statute relate to the performance of a public: duty. and the case Chakravartti, С J. 
- els such that to hold null and void acts done in neglect of that 
duty would work serious general inconvenience: or -injustice to 
persons who have no control over those entrusted ‘withthe duty, 
and at the same time would not promote the main object’ of the 
Legislature, such provisions should be construed as ‘being direc- 
tory only and. not imperative. , It is true that the act which the 
_ Privy Council was considering was an act of a different kind, . 
but it appears to us that the principle laid' down is none the 
less .applicable here, because the object of the Legislature is to 
provide , that questions of law arising dut of the order of the 
. "Tribunal ‘shall be further considered; aby the High Court, if either 
of the parties so desires-and it is in furtherance of that object 
that a duty has been laid on the Tribunal to place such ques- 
tions before the -High Court. .,The Tribunal is a judicial body 
and over its ‘actings, the parties have^no control. In those cir- 
cumstances, to, construe the time-limit for the submission” of the 
case as mandatory might in a case be ‘to deprive a party of his 
right to ‘have a question of law, considered by the! High Coun 
` which the Act intends to be so considered and іп view of. that 
possibility, the provision should be.construed as only” directory so 
thata party’ may not: Бе, deprived of.a statutory right for, no 
fault of his’ own, but for, the fault of a public, Љоду, ‘over, which 
~ ehe has no control. "Apart from.the true construction of ‘section 
66(1), it is also settled law that a party cannot, be made to suffer 
prejudice by, any default or negligence « on "the part of- the Court. 
It appears to us further that.no question. ‘of, limitation ‘affecting 
the rights of the parties’ can really, arise in circumstances like the 


Fun 


present, | because, the basis of all. rules of” limitation, із that a party, 
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being required or being at liberty to do a certain thing within a 
certain time, fails to do it within the time limited, whereas, in ' 
ои the present case, the default or negligence is of a third party. 
Raja Benoy We accordingly hold that Section 66(1), in so far as it provides 
Kumar, Saha Roy that a reference shall be made by the Tribunal within ninety 
ЖОР of days from the date of the application, is only directory and we 
Income-Tax, hold further that'for that reason as also the other reasons we 
' West Bengal have given, the present reference is valid, although made after 
— the expiry of ninety days. . 
ci E Hn 2 We desire to add, however, that although the validity of a 
р * "reference may not be affected by the expiry of the period pres- 
cribed by Section 66(1), it is not proper for the Tribunal to 
disregard that provision." The Act, although it may not com* 
mand the Tribunal to make a reference within ninety days at 
least directs it to do so Proper respect to that direction should 
be shown. I am not unmindful of the fact that the Tribunal, 
having to deal with applications from all the States in India, 
must have its own difficulties in coping with them, but still 
it ought not to make it a habit to make belated references. 
Fortunately the time-limit has been or is going to be extended 
by an Amending Act and we hope that hereafter we shall not 
come across any, or at least many, references made after the 
А eXpiry of the prescribed period. * li | ў 


` 


- 


' To turn now to the Reference itself, the facts are extremely | , 


simple. The assessee owns ап area of 6,000 acres of forest land, 
assessed to land revenue and grown with Sal and Piyasal trees. 
-The forest was originally of spontaneous growth, " not grown 
by the aid of human skill and labóur " and has been In existence 
for the last 150 years А considerable income is derived by the 
assessec from sales of trees from this forest. The assessment 
year in which this forest income was last taxed under the Indian 
Income-tax Act was 1923-34, but thereafter and till 1944-45 
which is the assessment yéar now in question it was always left 


out of account. The assessment for 1944-45 also Was first made 7^ 


„Without inchiding therein' any forest income, but the assessment 
was subsequently reopened under section 34 and a sum of 
Rs. 54,480/- was added to the assessable income derived from 
the forest. That amoupt was reached by deducting from the 
gross receipt of Rs. 51,798/- a sum of Rs. 17,548/-, allowed as 
expenditure. E 


A ; БС 4 . 
VoL. y2] А ' шон COURT. Ж 99 
' The first of the two ашай referred СЕА to the. айан Суп, 

of the Teassessment proceedings and it Вав, oe framed, in the os 


м. ов form: : 1958. 


~ 


' _* Whether on the “facts and i in’ the circumstances of this вар в Benoy : 
case, Section 34 is applicable? n ‘Kumar Saha Roy 
- АИ ё У, 

А | "Stated in, those. general terms, die question may be taken сааш of 

to comprise. any question "under Section 34, but it appears that West Bengal 
all that requires to Ње considered is whether the Income-tax . — 
officer had any. x definite information " " in his possession within P. B` 

the; meaning of Section, 34. “But even that does not remove all Chakiavartt,, C J. 
> difficulties in dealing with the question for although the Tribunal- 
has referred to the “ facts and circumstances ', * of the case; what 
those facts and circumstances are, “is „extremely obscure. It cer: 
tainly, does not appear from any of the orders. passed in the case 
or any other material on what , information. :the,-Income-tax 
officer had actually, proceeded. The, tribunal; has however stated: 
that.“ "thé „only information that the .Income-tax officer received 
маз. "derived . from the uae of the Kapurthala , Case 
ay, and that, sit had “ not „ been submitted ` .before the 
Tribunal that the" Toconietax officer did not know- that the 
assessee, had forest income." The facts.on which we must, pro- 
ceed, therefore, , are that at. the. time of the original assessment, 

\ the, Income-tax „officer was aware that the assessee; had a, forest 
income "and that thereafter, he came to know from the decision 
in the Kapurthala Case (1) that, income’ derived from the sale of 
forest trees of spontaneous growth was not agricultural income ` 
and. therefore, not exempt from taxation .under the Indian ' 
Income-tax Act The question is whether in. that state ‘of the 
facts, - action under; Section , 84»: as it stood -before -the amend- ` 
ment BER wat gly, aen. Fa О онол у 
al m eF, g 

"эй, Pal, ‘who appears, on ‘behalf. of Невер contended 
^ that, ‚оп the above facts, the true position was that; the Income- 
tax officer had merely- changed his opinion, as to whether..the 
forest income was liable to tax under.the act and he could not 
be said to have acted on any, information that:had come into 
his possession. - The information contemplated „by Section 34, it 
was said, must be information as to a fact. In aid of those con- 
tentions, reliance was placed on decision in ‘The Commissioner 
Q) (1944) 19 LT.R. 74. 
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of Income-Tax, Tema v. Sir Mahomed Yusuf Ismail (1). It. 
was contended in the second place that, in any event, the deci- 
sion in the Kapurthala Case (2), even ‘if it was information, was - 


not “ definite " information, because à judicial decision wag liable. 


Kumar Sat Roy to be overruled and also because in the présent case there was - 


Chakravartin, C.J. 


M 


v. 


in fact another decision in the contrary sense: The Chief Com- _ 
“missioner of Incometax, Madras v. Zamindar of Singampatti (8) 

I am entirely unable to see why information as to the true. 
state or meaning of the law, derived freshly from an external ` 
source of an authoritative character, cannot be information as 
contemplated by Sectíon g4. Uríder the terms of the section, the 
information should Be such as is capable of leading to a di», 
covery that income has pur ciue assessment ‘or has been under- 
assessed ог has been assessed ~. 2 . at too low a rate. 
or has been subject ОЁ excessive relief. “Although it may be 


7 possible to construe the section by limiting the information to 


purely factual information in the first, second and fourth cades, 
the third case clearly suggests that the error may Ье ап error in 
the application of the appropríate rate and so an errot of law 


and therefore the information may be an information às to that. - 


error. Thé third case does not contemplate the , contingency . 
where a lower rate was applied for the reason that the amount 
of the assessable income was determined at a lower figure, © 
because that contingency is covered by the second case. Tf, in- 
formation aš to the correct law is proper information in ‘the ` 
third case, it must be so in all the four cases. | Indeed, in the 
very casé relied on by the assessee, the Bombay High Court, 
while saying that the information must be information as to a’ 
fact, added that " the fact may be as to the state of the law, for 
instance, that a case has been over- -ruled or‘ that a’ statute has . 
beer” passed which had пбї been brought to the attention of the ` 
Income-tax officer.” I am unable to see why under that elastic 


` definition of ‘fact’, a Chief Court decision as to the 'charge- 


ability of a particular type of, income cannot equally’ be an. 
information as to thé state of the law and so * ihfórniation ' 
within the meaning' of Section :84. Indeed, in the'case of 
V M. Raghávalu "Naidu & Sons AZ Commissioner of Income Tax, ' 
Madras (4); the Madras High Court, while preferring to follow 
the Bombay decision for the sake of uniformity. ‘wished particu- 
() (948) 11 I T.R. 8 (2 (1944) 13 L.T R74. 

(8) (1945) ITR. 45 Mad 518; 1 СТ.С 181:, (4) (1945) 13 YT R. 104 


p 
) 
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larly not to be’ understood as holding. that the information must ` Civi. 
relate to à рше quéstion of fact. Information as to the state” E 


ж of ‘the "law, it was added, would equally bring. Section $4 into em 
operation... Raja Benoy 


. „Савез where the Income-tax ‘officer ‘merely changes his mind Kumar m Roy 
without any fresh information from an external source, as in 
^, Cómmissioner of Income Tax, Madras v. К. M. S. Lakshmana Commisnone et 
1 Income-lax, 
yer (1), relied on by the assessec or where а successor proceeds West Bengal. 
on the view „that his predecessor was wrong in law; as in the case — 
of V. M. Raghavalu Naidu é Sons v. Commissioner. of Income P.B 
Tax (2) referred to above, are wholly beside the point. So : are Chakravaritt, C ] 
eases where the Income Tax Officer _gives effect to a ‘deci- 
sion of the. High : Court as regards the -yery , assessee іп 
respect of another assesment year. The position in the present 
case is that the Income-tax officer, knowing of the existence of 
the forest income, did not- -include it in the original assesment 
in the belief, that it was not assessable, just as it had not been 
included in the preceding twenty assessment. years. Then he 
came across the decision i in the Kapurthala case (3) from which he 
> learnt that such income was assessable under the Act and as a 
consequence he’ discovered that the Forest i income of the assessee 
received during. the'relative accounting year, ‘being ' ' chargeable 
to income-tax " had escaped assessment in the original assessment 
he had made. Т am unable to see „why the decision! could not 
serve, as “ information " within the meaning of Section 84. - 
Mr. Pal contended ‘that it could not во serve, because it Ме 
at least not definite. information. It might be over rul 
therefore could not be taken as declaring finally and piu 
the assessability of income, from a forest of spontaneoüs growth. 
It was also not, definite, because there was another decision of 
equal authority which spoke. in a contrary sense. That argu- 
ment disregards the primary fact, that, Section 34 is a practical ` 
rule of procedure ‘which „was intended to be applied in order 
a shat the objest mentioned, in the section might be achieved ‘and 
that it could not, have. been, so devised as to” паке its practical ^ 
application "impossible: It is not, ' possible to ‘conceive ‘of any 
information which might not afterwards be found to be incorrect , 
and therefore if it be insisted that the Income-tax officer could. ас 
undér,the old Section g4 only оп information which could 
() Qo is ITR. r — (0) [ з UTR. 194 
(3) (1944) 19 IT.R 74. . 
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never turn out to be incorrect or untrue, he could, not possibly. 
have acted under the section at all. І am quité certain that 
by the éxpression ‘ definite information ;, one or another of the- 


Raja- Benoy eternal verities was not contemplated. А decision as, to the; 
Kumar ROT true import of an exiting provision of law is ‘undoubtedly 


^N 


Commissioner o 
Income-Ta», 


']iable to- be overruled, but the view taken in it is not, so long .' 
it is not overruled; any the less definite than a clear provision in 


A | 


West Bengal! Ше statute itself, because the latter also is liable to be superseded ue 


Р B 
Chakrata iti, 


"S with retrospective “effect. As regards the: argument that there . 
were conflicting ‘decisions, it overlooks the fact that the section 
CJ has reference to the state of the Income-tax Officer's knowledge 
and unless it is shown that he 5 was aware of the decision i in "which. 
a coritrary view ‘had been, taken, it cannot be said that the ín." 


formation conveyed by tlie décision on "which. he relied was not, , 
to him, ‘definite. . х 


Two! subsidiary arguments remain to be’ nudd Reference 
was made to ‘Order 47, Rule 1 of” the Суй Procedure Code 
which speaks. of ' discovery of new and important. matter or 
evidence” and” with respect to which it’ has been held that an 
error of daw js not à "new matter" as conteniplated by the 
section; hor analogoüs to any of the matters contemplated by 


it I ‘am unable to ‘see how the construction’ put upon the . 


words ‘ “new matter” dr evidence M read with’ the other words 
occurring in Order 47, Rüle Le сап, 'be of ahy assistance in, 
construing the words zi definite .infortnatión "п Section 34 of 
the Income-tai Act. The | řeasohing on which the decision of ' 
the Privy Council i in "Сүй Ram v. Neki (1), is Based is wholly 
inapplicable to the case of Section 34, besides that the Privy 
Council had" occasion to consirue, directly at’ least, only the 
words “ апу ‘other sufficient reason." It’ was further contended’, 
by Mr. Pal, that, mere riformation that i income from a, forest of 
spontaneous growth was not exempt from tax under the Act” 
would not. entitle the ‘Income-tax officer’ to proceed "under 
Section 84 because before hé could come to the conclusion, that 
the forest i income of the assessee in the present case Was assessable” 
and ‘had’ escaped assessment, “he would have, to consider a great 
many questions of fact.’ That argument, again, disregards the, 
scheme and object of the’ section which is not to authorise’ the . 
Income- tax officer to proceed only after he has finally decided 
that assessable income has. escaped assessment but’ to authorise 
(1) пэш) LR 49 1А. 144. _ ` uo ty 


‘ 


= 
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him to do so if he bas bona fide reason to believe that some 
income has escaped tax and that the matter requires to be 
looked into. See Commissioner of Income-Tax v. Mahakram 
eMamyidgs (1). Indeed, a section which only provides for an 
enquiry and directs the initiation of a full scale assessment pro- 
' ceeding with all the opportunities allowable to the assessee under 
the law to disprove the Income-tax Officer's case given to him, 
cannot in the natüre of things require a considered decision as a 
condition precedent. 


For the reasons given above, I am of opinion that all the 
objections urged against the initiation of the proceedings under 
section 34 must be over-ruled. 


The second question, which is the substantial question in 
the Reference, relates to the correctness of the assessment of the 
asséwsee's forest income. It has been framed in the following 
form: * " ai ` 
Whether on the facts and in the circumstances of the 

case, the sum of Rs. 34,480, is ‘agricultural income’ and as 

such is exempt from payment of tax under section 4(3) (viin) 
of the Indian Income-tax Act? ' 

The facts are that the forest is of one spontaneous growth, 
not a forest grown by the aid of human skill and labour, and it 
has been in existence for about i150 years. It is occasionally 
parcelled out for purposes of sale, but the trees sold are so cut 
to leave stump of about 6 inches in height, from which spring 
fresh off-shoots which grow into fresh trees in course of time. 
When trees are cut down from a particular section of the forest, 
the area is guarded by forest guards in order.to protect the off- 
shoots" A considerable amount of human labour and skill is 
being applied year after year for keeping the forest alive as 
also' for reviving the portions that get denuded as a result of 
destruction by cattle and other causes.” The operations per- 
formed by the staff maintained by the assessee are “ pruning, 
weeding, felling, clearing, cutting of channéls ‘to ‘help the flow 
of rain water, guarding of the trees against pests and other 
destructive elements апа sowing of seeds after digging of the 
soil in denuded areas.” 


'() (1940) 8 ITR 443. 
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The Tribunal held that except the sowing of seeds, the: 
operations carried out were equally necessary for the mainten- ` 
1953 ance and upkeep of any forest of spontaneous growth and el. 


E 


—7— 


Raja Benoy fore they did not constitute such expenditure of human labe, 
Kumar Saha Roy and skill as would make them operations of agriculture.. The - 
СЕ аа et sowing of. seeds, it was held further, was " few and far between " 

VASOS A „and the normal process by which the forest grew again after a 

West, Bengal. part of it had been cut down, was by the throwing out of off- 

c .—— , shoots from the stumps left. The operations were therefore 

P. B in the main only operations for the “ maintenance, preservation, 
Chakravarth, C] nursing and the rearing” of the forest and consequently the 
^ income derived from the sale of trees from it'was not agricul- . 
tural income. In the view of the Tribunal, the word ‘ agricul- 
ture’ as used in the Income-tax Act, contemplated employment 
of human skill and- labour in actual cultivation of the soil and 
А did not extend to the activities of a silviculturist. The Tribunal 
Е declined to follow thé decision of this court in the case of *T'he- 
Commissioner of Agricultural Income-tax, West Bengal v. Raja 
Jagadish. Chandra Deo Dhabal Deb (1), on the grounds 
‘that it was not a decision under the Indian Income Тах 
Act, that the Indian Income Tax authorities were not represented 
at the hearing and that it was to the interest of the assessee in, 
that case to submit to assessment- under the Provincial Act than 
, to one under the Central Act. 


In support of its conclusion, the Tribunal gave two further ў 
reasons. It was said that ‘agriculture’ and ‘forests’ were 
separate items in'the Provincial Legislative List, both under the 
Government of India Act, 1935 and the Constitution of India 
and the fact that.the Provincial ог ,the State Legislature „had 
been given power to make laws with respect only to ‘Tax. оп 
agricultural income *, without any mention of tax on forest 
income, indicated that " when the Legislature were contemplat- 
ing income from agriculture, they had'a reservation which would 
show. that income from forests could mot be incldded ". It wis” ” 
said further ‘that the use of the word /' raised’ in clauses 2 (1) 
(b) (ii) and (iii) of the definition section showed that only in- 
come from what was’ produced as a result of cultivation was 
‘contemplated. . zo X us 2 


Q) (1948) 17 Т.А 428. 
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Civic. Turning now to the merits of the question, I may first. dis- 
um pose of the subsidiary reasons given by the Tribunal in suppor}, a 
1955: of its decision. Mr. Meyer did not adopt them for the pfirposes * 


Raj Benoy ОЁ his argüment and only said that he did not wlsh to give them 
Kuma Saha Roy up, but would leave them to be dealt with by us as we liked. 
M: Clearly, he did not believe in them. As regards the reason 
Сое Ө drawn from the Constitution Act, the Tribunal seems to have | 

West Bengal. forgotten that the Income tax-Act was passed even: before the 
—— ' Government of India Act, 1935 and at a time when the particular 

P. B. division of tbe subjects of legislation on which it relies; did noc 
Chakravartt!, G-J- exist. It seems also to have forgotten that what it.was required * 
to find was not whether a Provincial Legislature had been given 
the power to tax forest income, but whether the Central Legisla- 
ture had, in imposing a tax on income by the Indian Income- 
tax Act, exempted it from taxation. It is true-that the Centyal 
Act exempts only ‘agricultural income, but the argument. that 
‘agricultural income’ does not include forest income cannot 
be established by pointing to the three separate items ‘ Agri- 
culture ‘Forests’ and ' Tax on agricultural incame’ in List II 

in the Seventh Schedule to the Government of India Act, 1985,- 
because the third item found no place in Schedule Il to the 
2 : Devolution Rules framed under the Government of India Act. 
1915-19, which was in force at the time the Income-tax Act was 
"passed. It is true that by section 392 of the Government, of 
India Act of 1935, the Laws ın force at the time were continued 
- in force only subject to the provisions of the Act if the new 
Government of India Act could be said to exclude forest income 
from agricultural income, it could perhaps be argued that thence- 
forward the exclusion of agricultural income from the ambit 
of the enactments relating to Indian Income:tax Act was to be 
construed as not comprising the exclusion of forest income ds 

well. But while section 138(1) of the Government of India. 

Act empowered the Federation to levy and collect taxes one „ ` 

income other than agricultural income and such power was again 
more specifically given by Item No. 54 in List, I, Section 811 (а) 
provided that agricultural income’ meant agricultural income 
as defined for the purposes of the enactment relating to Indian 

Income Tax. One is thus thrown back on the definition in the - 

` Income-Tax Act. To explain agricultural income as contem-- 
plated by the Income Tax Act by reference to the provision of 
the Government of Inda Act, 1935 is thus to argue in a circle. 


Vor. 91.] è HIGH COURT. 
/ 
Nor do 1 think is the mention of the three separate 
agriculture (Item зо), Forests (Item 22) and tax 
‚ĉon agficultural income (Item 41) in List II of' the 
Seventh Schedule of any help, because Item No. 22 
obviously contemplates forests as such, their conservation or 
management or if may even be income from forest products, 
but a forest area may be made the subject of agriculture, directed 
to either growing or tending the forest, and if it is, -such treat- 
ment of forest lands may quite clearly come ‘under agriculture 
and the income from forest lands, so treated, will be agricul- 
‘tural income. The real question is what agriculture means. 
To say that since the Central Act exempts only agricultural 
income and since it is as such income that the exemption of 
forest income is'claimed, the mention of agriculture, agricultural 
incpme and forests as separate items in the Constitution Act 
indicates that forest income is not agricultural income is, in my 
view, to oversimplify the problem and also to forget that the 
Constitution Act took over the definition of agricultural income 
from the Income-tax Act itself. “Primarily, we are not concerned | 
with the intention of the-Constitution Act but with that of the’ 
Ingome-tax Act, but the definition in the Income-Tax Act might 
have had to be read in the light of the definition in the Constitu- 
tion Act if the latter were different, because the Legislature was 
to be presumed to have legislated only with respect to matters 
for which it was competent to legislate-under the Constitution 
Act. But here the order was the reverse and the Constitution 
Act borrowed from the Act of the Legislature. I am not setting 
out separately the ‘relevent Articles and ‘Items in the present 
Constitution to which also the Tribunal refers, because the 
'positión under those provisions is exactly the same. I asked 
Mr. Meyer to supply the steps of the Tribunal reasoning, but 
he frankly cónfessed his inability to do so. In my opinion, the 
' ^ econstiutionak reason relied on by the Tribunal in support of 
its view is a wholly unreliable reason. 

The Argument founded on the use of the word ‘ raised ' in 
clause’(ii) and (iif) of section 2 (1) (b) of the Act is equally un- 
helpful In the first clause, it is not used in connection with 
the produce which is processed and the income from which, 
arising out of the processing, it to be regarded as agricultural 
income but it.is used in the course of the general description 
given of the process itself. In the second clause, the word does 
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Givi. ‚ describe-cthe »produce whichayiéldstansdgriciliurallindomestrom - 
Q0 0 itssalep.but :there:are several/teasons why: auch use:ofsthe word - 
1953 ,.  is:conclusivé ОЁ nothing, “Raised”. does. not: nécessarily® imply ° 
-Raja Benoy raised by cultivation.and "Secondly, even if ıt does, it by-nojmeans ` 
Kumar Saha Roy follows tthatin „the: case ofall agriculturaleincome, cultivation sis > 
Km "essential = ‘Wei are:'considering the «meaning qf theiexpression, 
: curii income derived : fromssuch:Jandsi{(i:e. land used for agricultural, ` 
West! Bengal! purposes) by agriculture which ag clause , (i) "oL, „section: ж :(1)sb:, 
n 5. Clause (Ш), when fully written oüt, reads as, ‘‘ income derived. 

n Р ВІ from ‘such.'land (їе. Лапа ::used:: for, agricultural purposes) by 
еларга С „sale: byia cultivator. or iteceiver-of rent tin kindof thesproduce « 
^ "+ + mAised'or received by him". : It is:obvious:thar.the two clauses 
E ' шие taken. as. contemplatirig. different varieties of .agricul-, 

turalsincome, or: theré:could:be no:reason foy setting, them. out , 
sepdrately:../Fhe-use:of theeword “raised” in Clause (LII). where. Е 
Не’ word "agriculture 'does not: occur, «cannot? therefore Бе, 
coriclüsive or. even шшс ofthe mering ófthe-latter, wor 1, 
in: Claus ( NRE te ue ot Foe teats 
ў КУ; m 2 RG ee Sid. sche Pb Lor aor 
* [shave now cleaved he: ground: for approaching; the. main 
E question which’ is whether the. operations found by. the ‘Tribunal: 
Ў .' amourítto.agricultüre. If-the-original ‘trees: or, some. of ahem! 
had’ still? been: Standing, it: could: not have been said that the 
- whole :of ‘the income” wasgderived from the:dand by the ‹орега-, 
tions ‘carried’ out. by 'the*asséssee/ because those treesywould not} 
bethe prodüct«of ‘such’ operatiohis./: Bur a&ithe forest has been: 
E infexi&tehice for 150“уеатё and asithe trées:standing,om sections. 
‘ offitearé sold periodicallynby rotation, it can:safely be: presumed , 
that thievtrees of: whith ute’ forest. now, consists ате; позу: ОЕ 
shoots Sprung- and'1growir~from istumpse ofthe -original -trees -`+ 
А "after they'had 'been.cut down andnthatsoméchave sprung from? = 
7 ^ the!seeds sown. 1 It¢follows Һас’ whether. ог not the’ operations’ 
ofthe dssessee- amount’ to aériculture , the whole-ofsthe,income ».° 
is derived from the land byrthoseropetations:! au The only. ques, 
tions! therefore: are»whether the particular forest-land is “Лапа 
used Чот ‘agricultural { purposes *:andrwhether)the- operations. car-, _ 
ha ried ori in'the forest ‘are ‘agriculture’. ‘Ini the particular facts, 
‘oft thé: présent case and,ifideed, ih: 'all'such cases: of forest iiicome; 
' die “two! "questions»are: 'the*same, ibecause- besides' the use, if; any. 
cóhstitüted у. the- operations; ithe land is not used-in. any-other; 


` таппёгог for'any other purpoée. © .- osno svn, 
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It will be wearisome to-review in detail, all the cases cited 

“at the Bar ‘and. tit will also' not be" profitable то: йо: sò for ‘two 
ons. In'none' of the cases were ‘the facts precisely. similar 
'and'no case 'which goes beyond or falls short of: the decision of 
the Privy : Council ‘in “Raja Mustafa’ Ali--Khan v. The Com 
missioner of Income Tax,U.P. Ajmer and Ajmer Merwara (1) can 

, how be ‘regarded as good authority or‘a‘reliable guide! -In the 
саѕё décided Ъу the Privy Council, “ there was nothing to show. 
that the assessee was: carrying On any regular. opération in 
А forestry " " апа“ the: jungle from.‘whichi trees: had been cut"and 
sold was: ‘a ‘spontaneous’ growth. "In the question referred in 
* that case the "trees were’ described ‘as. "' forest. trees: growing on 


land naturally and without the intervention’ óf human‘agency.” ^ 
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‘ 


Dealing with a forest and forest tree of that kind and’ procéeding , 


Qe" consider whéther the-sale` proceeds of: such trees: could -be 
* agricultural ' income} within ‘the meaning of ‘section-2 of the 
Act, their’ Lordships pointed out that’ the primary -requiremerit 


undér all the, clauses Of the section was thatthe і income must bé. 


derived from land “used for agricultural purposes " and conse- 
quently" ‘wherever that basic condition was.not satisfied, the 
asséssee's case ‘must fail for! that reagon’alone:. Their conclusion 
- in'the case before’ еп was ‘that the. condition was not ae 
and BS stated their reason’ ‘in the DEUS words: 
ё ! 
i “Te is süfficient for ‘the purpose of the. Ба pi 
' to say (1) that in their opifion no assistance is to-be got 
"Бот the: meaning: ascribed: to -the .word "agriculture-' 
in ‘the-other statutes-and (я) that,’ ‘though it must always be 
` difficult'to draw the line, yet, unless there is sóme ‘measure 
of “eultivation of the land; some éxpenditure of skill. and 
А labour upon it, е cánnot'be said to be used for agricultural 
D purpose Within the -meaning of thé Income-tax Act." 


r 
vo‘ (Qo der 


o Th all sÜbsequent expósitions of ' agricultural income’ the 
passage quoted above has been taken: as the text ‘of the law and 
judicial decisions have been but:commentarles nponoeit Com- 
mentators have ‘differed, as ‘they ùsùally’ do, but they seem to be 
in Agreement чп "thinking; ат іе is notssaid or implied -in-the 


text that i in order to" ‘constitute eae some actual TUNES of, 


mb aO 
(ORKI (i949 " VER. L3 : Е рлар тых 
ШЕ; Аек i ove 


ДР 


110 THE CALCUTTA LAW JOURNAL. [VoL. 92. 
crm. the land is required. In the Calcutta case of Jagadish Chandra 
= Deo Dhabal Deb (1) (ante) it was said that the view, that tilling of 
1958, the soll was the sine qua non of agriculture, had been *explbded. ? 

Raja Benoy The Assam High Court, in the case of Jyotirindra Nath Sinha ` 
Kumar Saba - Chowdhury v. The State of Assam (a), said that the Priyy Council 
Roy had not laid it down that tillage or actual cultivation was “an 
à А ег of essential prerequisite of agriculture". In the case of Pratap 
Singh Balbur Singh v. The Commissioner of Income-Tax (8) 


Income Tax 

Wat Bengal. the Allahabad High Court said, somewhat, grudgingly it would _ 
—. appear, that according to the Privy Council, the essential element á 
P. В. of agriculture was that there must be "some measure of culti- e 

Chahrapartti, с. vation of the land" or."some expenditure of skill or labour 

upon it ", The Madras High Court, or at least one of the Tudges, 

went the farthest in the case of The, Commissioner of Income- 
tax, Madras v. К. S. Sundara Mudaliar (4), and observed that ' 

whatever was grown on land, aided by human labour and effort, 

à 


the process of producng it would be agriculture. , i 


I ventúre to think, as I have often said, that a judicial de 

cision is not to be construed like a statute. It is also important 

` to remember that on the facts of the case before it, the Privy 
Council was concerned not so much with what agriculture or . 
agricultural income was as with what it was not. Since the 
' assessec in that case had done nothing to grow or tend the trees, 
but had merely sold them as they grew in the forest by them- 
selves, there was really no question of his having carried on 
agricultural or any other kind of operations. The observations 
of their Lordships were expressly made “ for the purpose of the 
present appeal.” It is clear to my mind that when they said 
that there could not be any, agriculture unless there was some. 
measure of cultivation of the land, some expenditure of skill 
and labour upon it, they were merely emphasising the total 
absence in the case before them of any. operations 'on which a 
claim of agriculture could be founded and not making a com- 
plete statement of the law as to what agriculture was. When 
they spoke of the necessity of "some expenditure of skill and 
labour upon it," they were, I believe, thinking of the statement 
contained in the: question referred tbat the trees sold ,were 
there " growing on land naturally and without the intervention 
(1) (1948) 17 I T.R. 426. (5) UP. CP (1952) a2 LTR is 

() (2050) 19 LTB. 970 (0 (goo) 18 LTR. sgg. 


. Vor. o] : > - (Q0 Hron court. 


of human labour.” It was with reference to’ that statement 
that’ the Privy” Council said that, i in order that any thing could 
_be said to be derived from land by agriculture, " some expen- 
ditute of skill and labour upón it" was necessary. "Their Lord- 
ships* were concerned with the negative, aspect of ‘agriculture i in 


pt relation, to, forest trees. and it was thereforé that as regards its 


positiye `аврес,. viz., ‘cultivation ' of land and plantation of trees 


upon it in the regular | course of arboriculture, they preferred to 


say nothing. I should therefore think that in ‘considering what 
agriculture is, it is not necessary to confine. “oneself to the strict 
words of what the Privy Council said or to seek the whole defi- 


nition there; although , what their аав said, must not be 


disregarded... 
1 do not think that ‘When the Privy’ Council said that there 


must be “ some measure of cultivation on the land, some expen- 
penditure of skill and labour upon it," their Lordships intended 


_ to say: that the expenditure of skill and labour inust always be 


in the form ‘of cultivation. “The word ‘or’ introduced by the 
Allahabad. High Court between the two phrases does not occur 
in the original, "but I think itis implied, The idea, it seems to 
me, is that if the land has been.left to the forces of nature to 
grow what products such forces could, there is no agriculture 
and that there can be agriculture only if the labour and skill of 
man has operated on the land to causé or aid^the growth of 
certain productis, “All tliat i$ necessary is that the land should 
be actively exploited with a view to procuring growths or better 
growths from, the ‘soil, but it “does not séem'to be also necessary 
that ‘the exploitation should be.by tillage. Mr. Meyer referred 
to, the decision of the Nagpur High Court in the. case of Beohar 


‘Singh Reghubir | Singh: У; Commissioner of Income-Tax. 
'U.P., C.P. and Berar (2), where the learned Judgés, after an ex- 


tensive review of previous decisions, laid it down as a fest that 
the Jand s should be tilled, but the decision was given two years 


iu 


West Bengal. 


P. B. 
Chakravartti, С J. 


before. the, Becision’ of. the Privy Council. But though tillage is . 


not essential, Mr. “Meyer was right in contending that the human 
skill, and labour 1 must be expended on the land itself and not 


š meiely.on t the growths from the' land. x “It is dear, that i in order 


that there т “may ‘be agricultüre, it isthe dgar, the field, which 
must "Бе ‘ cultured.’ "That requirement. і ‘is implicit in the term 
а)" бод) ї6 LTR. 438: i а 


E ЖООК в "mE 
112 THE CALCUTTA LAW JOURNAL. » [Voi gx" 


Стул. itself and the Privy Council referred to it expressly, because 
their Lordships ѕаіа that there must ‘be “ expenditure of labour: 
en and skill on it," that is to say, thé land. The true position ' 
Каја Benoy · ‘therefore is that when’ income is ‘derived from natural gowa” 
Kumar Saba from the soil, it'is derived from land,'büt not derived ‘from 
Roy land by agricultüre. ІЁ is derived from land by agriculture, as 
Ц t the definition requires, when the land is subjected to the labour 
Income Tax, 2nd skill of man, whether in the form of cultivation or other- 
West Bengal. wise, in order to help the production or the improvement of the 


RR produce which yields the income. ^ 


Chakr ü 
akravartt, С] Judged by that test, it must, with respect, be doubted , = 


whether the case of The Commissioner of Agricultural Income: 
Tax, West Bengal v. Raja, Jagadish Chandra Deo Dhabal Deb 
(1), on which Mr. Pal relied, was rightly decided. Save and 
except occasional removal of the undergrowth: by third parties, 
. with the permission of! the assessee, there were no operations 
«on the land'at all. The fest of the operations were all for the 
protection arid management ‘of the forest or ‘operations carried 
out on the trees which could not be said- to be agriculture in 
any form. If Mr. Pal were to rely solely ё on the authority of ат А 
decision, he would, Lam afraid, fail. — - 
put the facts of the present case are far stronger. I have 
already pointed out that the trees, now standing on the land, 
must be mostly offshoots from old stumps, but although’ the 
trees, when sold are felled by the asseasee himself and new shoots 
spring from their stumps because they are sò felled, it cannot be 
i - said that such new trees are products of agriculture. To produce 
them, nothing i is done to the soil. I'do not think that the reason 
given by the Tribunal for disregarding all the operations except, 
sowing of seeds viz., they are equally necessary for the mainteri- 
ance and upkeep of any forest of spontaneous. growth, is ‘sound 
because if such a forest is taken ovet and subjected ‘tg operations ,.. - 
of forestry which involve agricuture, the. fact that the forest was 
originally of spontaneous growth would not prevent the income 
from it being agricultural income. The Privy Council’ appears 
to have’ distinguished a “forest of spontaneous growth 'from a 
forest in which regular operations” of ‘forestry, were carried on, 
although it did not say, as appears to have been assumed in 
(1) (1948) 53 CWN 596; (1948) 17 ITR 4:6. 
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Jagadish Chandra Deo's case (1) that.if there were operations in Civit, 
forestry, there would be agriculture. The real and the proper Ке; 
reason for disregarding many of the operations in the present ae 
Che would be that they do not involve culture of the land. Кар Benoy 
nb three of the operations are, in my opinion, vital. They Kumar Saha 
" weeding " “cutting of channels to help the flow of rain Roy 

water” and ‘ towing of seeds after digging of the soil in de- c, : Ы Е 
nuded areas,’ T am aware that in some of the decisions weeding Income Tax, 

~ has been held to be not an agricultural operation, but I сап see West Bengal. - 
no reason for taking that view, because it is certainly an opera- Toe 
tion carried out on the’ land in order to free the soil of their B. 

° burden and make it a better feeder of the trees-or plants, pre- аыр 

served or grown. . In my opinion, if а forest of natural growth 
is taken over and then the land is regularly weeded and cleared, 
if it is supplied with moisture, necessary for the nourishment of 
the trees, by the cutting of channels across it and by the- dis- 
tribution ОЁ rain-water through them and if the land is dug and 
sown with feeds -whenever bare patches appear and while all 
this is done, if elaborate subsidiary arrangements are also main- 
tained for the protection of the trees and the tending of new 
shoots springing from the stumps of old trees cut down till they 
themselves grow into new trees, it may well be said that opera- 
tions In forestry, involving agricultural operations are carried on 

, the ‘forest land and that the income derived. from the land is 
derivéd from agriculture. I would therefore hold that the view 
taken y the Tribunal was erroneous, : 


For the reasons ‘given above, the answers to the questions 
referred should be as follows: 


Question 1.. Yes. ` 
, Question ғ. Yes. * SO Зо. cart 


‚э Аз the assessee succeeds on the main question, he will have 
"*fhe costs of «ilis Reference, but as the ‘success is divided, though 
unequally, I shall not certify: for iwo' counsel as 1 would other- 
wise ‘have done. 


Lahiri, ф,—[ agree., ' : - a e: T to 
2 4 TIO a y i . m Doi ' 
BGP, г 1. au s Reference answered in the, 
do. es Capote yt oud affirmative:. - 
о 0) (1948) 17 ITR даб 
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APPELLATE CIVIL. 


` 


Before Mr. Justice Rama Prosad Mooherjee and ; 


Mi. Justice S. М. Guha Bom. М и 


CORPORATION OF CALCUTTA . 
v. 


CHANDULAL BHAICHAND MODI." ^ 


The Calcutta Municipal Aci — Chapter X—Six ‘yearly general revaluation 


of premises—Fixation of consolidated rate—Objections by the assessee— 
-Scope of appeal under Section 141 of the Calcutta. Municipal Act— 
Whether such appeal йе on grounds of currency of valuation—Ongingl 
valuation under Section 127(a) set aside—Whether subsequent valuation 
under Section 127(b) is to operate for the unexpired portion of six years 
Section 131(2) (b) of the Calcutta Mumcipal Act, implications of, 


Section 139 of the Calcutta Municipal Act^does not п апу way limit 
the nature of;objection which may be raised by the assessee · The objection 
need not, be only about the quantum of:valuation made. The assessee, if 
dissatisfied may raise any objection and under Section 140, '''ll such objec- 
tions ” shall have to be heard and decided by the Executive Officer ” Any 
person dissatisfied with the order passed under Section 140 may under Section 
141 appeal to the Goute of Small Causes. 


* The penod for which a valuation is beng enforced за an integral part 


of the order appealed against. What the Court 1s called upon to decide is . 


the question of the liability of the assessee and the date from which the 
liability :w to take effect i5 prima facis a, matter ‘for determination by the 
Tribunal which has to consider the'lhability of thé assessee. The penod for 
which the liability is to exist 1s inseparable from and is an integral part of 
the question about the determination of the liability. 10 is therefore com- 
petent for the Court of Small Causes to decide the question about the penod 
of currency of, the valuation fixed. ` 

Circumstances under which the provisions contained: 1л “Sections 181 (s) 
(b) and 147 can be attracted are clearly distinguishable. There is a clear 
disunction between a '' cancellation '' of the annual-value and a '' revised " 
value referred to in Section 147 of the ‘Act.’ "The' provisions contained зп 


Clause (b) sub-section (а) of Section igi are of a.very géneral character ^^ і 


It does not, limit the order for cancellauon by any ‘particular officer or 
authonty. "The order of cancellation by any authonty will, attract this 
provision. The term ‘ irregularity * i5 used in the ordinary dese mean- 


* Appeal from Original.Order No. 80 of 1950 against the бтйет ot Sri” 


Hruhikesh Ganguly, Judge, Court of Small Causes, Sealdah, District 24- 


- Parganas dated the 29th of April 1950, in Municipal Appeal No. 10 of 1949. 


A 
s # i ur Ee . 


+ 
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iyd 
ing without йай апу special’ legal significance; “The абое which , Civi. 


,, «апп be'siiüined elther being” wrong om legal- objections or for а pro- mE 


" defect wall be cqually hit by the Clause e M52. 
3 коа E ' 4 ' à Я 
Арві B. dii Caleta: Corporales Я ЕС z 


‘Proceedings by the Respondent-in the Small Catises ‘Court Candu ' 


"against the assessment order., а Р . 0 Bhaichand Modi 


The. material facts NUI appear from the Judgment 
" 
е Atul Chandra” Сира. айа Krishialo ] nere for “the ` 
Appellant. 
- Santosh Kumar Basu, Prabhat Kumar Sengupta sid Satur 

Ranjan ке for the BOPETH 

. C A 

sihe ademen of the Court was as follow: n CS 

бше, бос x EE ^ ' 

ов: P. 'Mookorjeo; 4.1— This is an pai on behalf of Ше. September, 9. 
Corporation of Calcutta and arises out of proceedings initiated 
by the respondent assessee under section 141 of the Calcutta 
Municipal-Act. objecting to the assessment made in герен: of 
ee No: 18/18, Dover ‘Lane, Calcutta. - ES 

The рёпсїра} objeztion raised on € ‘of. the assessee was: 
that: the assessment made would take effect from the 1st of July, 
1948 and not from the first of April, 1946. For a proper appre- 
ciation of the point raised by the assessee reference need be 
made to the circumstances under which the present assessment 
was niade. ч А , 


ni ~ res wed Ы ME , t~ [ 


The (паа value"of the premises in question was deter- 


- ined’ by the department under sectiori 127(a) of the Calcutta 
; y. 4 pa 


` "Municipal Act with effect from the first quarter 1946-47 for.the — 
six yearly general revaluation ‘of the Ward under section 1 810) of 


the’ said’ Act. Objection was raised ‘under ‘section 139 of the 
Act and the Deputy Executive Officer ‘reduced, the annual value 
from’ Rs.” 1850, to` ‚боз, confirming ‘the’ valuation 'under clause 
(a) of section 137. ' An! appeal’ was taken to the’ Court of'Small 
Causes by thé 'assessee against that decision under section 141 of 
the süld Act,” The learned Judge of'the Court of Small Causes 
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Сгуй, set aside the valuation holding that the valuation should have 
d ‘been made under clause (b) and not under clause (а) o£ section 

EE 1*7 This judgment was passed. оп December 18, 1947 


Corporation of. Corporation of Calcutta accepted the decision and eue pre- 
‘Calcutta — fer any appeal to this Court. 


v 


Chandulal 
Bhaihand-Modi ` On. June,14,-1948, the Assessor of’ the Carentan ot 
m Calcutta gave notice to the assessec in :the following terms: 


Mookerjee, J. 
: “ Please take notice that the assessment of the above 
premises under clause (a) of Section 127 of Calcutta Muni- 
cipal Act, 1923, which was to take effect from. the first - 
quarter of 1946-47 having been set aside by an order made 
| Бу the Judge of -the- Small Causes Court at Sealdah on 
13-12-47, the above premises has been assessed , under. 
clause (b) of Section 127 of the Calcutta Municipal Act 192$ 
at an annual valuation of Rs. 1,491 and the said value will 
remain in force for 6 years from the commencement of the 
first quarter of 1946-47 Please note that the-land: value of 

the above premises is taken at Rs.'3,000,per cottah." ., 


а « Оп receipt'of.this notice objection was filéd under section . 
139 of the Act both about.the quantum and the proposed period 
of currency of the said valuation. The Deputy Executive Officer 
of the Corporation disposed-of the objection under Section 140 

7- ofithe Act confirming the period of currency as from 1st of April, 
1946 but reduced the -quantum from an annual value of 
Rs 1,91 to 823. E 


Against this decision the assessee filed an appeal urider 
section 141 of the Act maintaining that the,annual value at 
Rs 823 would only operate under Section 131, (3) (b) of the Act 
for the une pines portion of. the six years viz., from ist of. July, 


А 1948. - ч ; .*- 
Оп „behalf of the Corporation it was contended that the 
assessee was not entitled to file an appeal under section 141 ОЁ. 
the “Act inasmuch as, ng. objection was raised with regard to 
the quantum but ‘the “objection was, limited only to the period 
ot currency of the new assessment. Secondly if the court was 
rompetent to enter into the point: raised the .assessment made 


а. а}, > te nga Coukr. ! 


would ¢ ‘operate ‘for’ the eire period of the "Gehen “Revaluation 
-from “stof Ар x 1946. Thè learned judge overruled the objec- 
чи raised by the Corporation and held that the valuation as 
Тайпей by the Deputy’ ‘executive ` Officer, would ‘take effect 
‘from е” ist of july 1948 for the’ NEM portíón ‘under 
Sectiofi i'g1(2) (b) and’ not from ist April 1946, it is dgainse 
this decision that he. Corporation ‘of Calcutta’ has preferred the 
present Appeal. E Zoe 
"Thé first question to Бе ЛЕТНЕЕ is about the Scope ‘of an 
appeal preferred’ by: an амемсе ‘under Section, x. M 9 the Calcutta 
* Munici cipal Act. ГА К ER ^ . n er 
'Chij site x of fhe Calcutta Muni€ipa Act 1938 ‘déals with 


| ihe Có пй! Rate. "Seton азіі) provides inter alia that, 


айан теті niade by the Executive. Officer is to have effect for 


six years. On a valuation being fixed under кл ijr the- 


Executive officer is to cause under Section , 1 o give public 
notice” heh the’ valuation ` has Been’ со completed aid where the 
list may Be ‘ispectéd.* Ih every “tase ‘where Ње pretiiises' is fòr 


the first time valued or iced the “valuation! ‘previo йу. made i is 


PA 


füereased. under. Section зга В special “notice ‘ts required. to be 
id tà the owner or ‘oegupler ‘under Section it of the. Ас ` 


Заоа 159 provides’ Es TÉ с f. | 
LU iiim à id died wi а pals dide 


under this Chapter may deliver" at ‘the, ; Municipal , ‘office ; a 

' written notice stating the grounds or his objection to sich 

valuation." , , ' 

Fala ae eost! aW BYAR dp p E aeu 

n Séction 140 тейи: that the Executive Officer or.some other 

„ Officer. authorised ;' shall shear the objection " “and determine the 
~ said objection. 2 dere TM j = 2 


eq EP A ^s 


uy 


abs АИТ P ~ 


иде "mi Toig? $C RUD St ae uy SEE 

It is manifestly clear, that Section 139 Mi. any,way 
limit the nature of objection. Which may be raised by the assessce. 
The: Gbjecciót raised’ reed 1 nót bé? p àboü tthe! quatum. of 
the ‘Valuation ‘made, The asiessee, f disstisfied ‘may. raise “any 
objection ahd under’ section‘ 140 “all Buch’ ыа йа” shall 
“hava to be heard ünd decided by the iecitlve Oien "Any 
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avi. person dissatisfied with the order равед” Майы А 140 
a may under Section 141 appeal to the Court of Small Causes. 
“oh D 
Corporation of ` It is clear ‘that the Legislature has not in any way єїсш 
Calcutta ^ scribed the nature of the objection which may be raised by the 


ы assessee before the Chief Executive Officer. He may also take 
Chandulal 
Bhaichand Modi any objection before the Court of Small Causes. E. 

Mookerjee, 1 J. It is argued on behalf of the Corporation that the only 


objection which may. be raised before the Executive Officer 
should be about the quantum without raising any. question on 
law about the jurisdiction far less about the period of currency. ° 
of the valuation fixed. We do not think that there is any sub- 
starice in this contention. As observed in The Province of 
Bengal v. The Corporation of Calcutta (1), an order of the . 
Executive Officer comes within the scope of an appeal under 
Section 141. m ` 
It is incontestable that the period for which a valuation is 

being enforced is an integral part of the order appealed against. 
That which the court is called upon to determine is the question 
of, the liability of the assessee and the date from which the 
liability is to take effect is prima facie a matter for determination 

, by the Tribunal which has to consider the liability of the 
assessee. The period for which the liability is to exist is insepar- 
able from and is an integral part of the question about the deter- 
mination of the liability. In this view, it must be held that it is, 
competent for the Court of Small Causes to decide the question 
about the period of currency of the valuation fixed. ` i 


We have now to consider whether the annual value as fixed 
by the Deputy Executive Officer on August 28, 1949 under Sec- 
tion 140 of the Act after hearing-an objection filed- by the 
assessee із to take effect from the 1st April 1946, as contended |. 
..on behalf of the Corporation of Calcutta, or from the 1st-of July 
1048 as decided by the Court of Small Сама upholding the 
contention raised by the аземге, ` : 


According to the assessee the Valuation as had originally 
been proposed having been cancelled by the Court-of- Small 
Causes on December * 80, 1947 Clause (b) of Sub-section 2- of 

пу (1989) 43 C W.N 789. — d Е 


| E i $ 


Yo. дај * | Ж нісін CÓURT. 


: 


Section’ Tgr ot the Act is attracted. The à new valuation as noti- 
‘fied: by thé Assessor's letter ‘dated ‘June 14, 1948 (Ex. I) could be 


һе only for, the unexpired portion of the six year period 


-and-not r from de beginning. of the fret быны 1946-47. 


On behalf of the Corporation it is contended that clause 


(b): of: Sub-section’ 3 of Section 131 could not be attracted in : 


Не; ‘présent саѕе ав the Small Causes court had not ‘cancelled the 
previous valuation “ оп'е ground of irregularity h but bécàuse 
the basis of-calculation only was ‘modified’ and’ it was declared 
„that the annual value should have been fixed’ not under 
Clause (a) but under clause (b) of séction 137 ‘of the Act.’ Thé 
annual value as, notified to the assessee by Ex. 1 ,of June, 14, 1948 
was^really a revised valuation’ in consequence "of an ‘objection 
made’ by ‘thea assessee “and! "ай order pasied ‘after, * ah‘ appeal із 
preferred under Section’ nn. " Section i47 оЁ ‘the Act makes a 
special ‘and ‘specific ` provisión " “Which, Would apply, “under” such 
‘citcuthitarices ‘and ` > j 
pni TAA babe tun Ni. E E ee E те Heke S 
_ “the revised valuation “shail. tke efeii inm he 
272 quarter in which the first mentioned valuation would 


vr Fs håve” taken” éHect е С 72 
Саш NEC uU 
ro the? ‘beginning o of die i ist ‘Quarter. 1946-44. 


Les кой Я 
К DE ШЕ 
HL hd ботой Case of ‘both ile piri bac di fl 
value now ' being fixed’ is ‘under sub-section (OY of Section 181 
of the Асі агї the relevant portion of the ‘Sub-section provides 
that the annual value as may be fixed by the Executive Officer, 
of lands and ыша! situated i in the several Wàrds of the City, 
ne "hall" fidi such зке Las ‘Bech nde by the 
: “Executive Officer, have ‘effect for a period, “of ‘six’ years 
vi Pand iay, be révised thereafter” “by the ‘Executive’ Officer 
‘at the termination of successive period of six years.” 


», 


rih- 


sub-section 2 of Section 181- of, the | Act - makes provision 
when the annual ‘value ` fixed’ by ‘thier Chief ‘Executive Officer 
. under subsection: 1 of that Section may be amended or 
- the effect Of the annual value аз. fixed being Suspended before 
_ the Өрт of. the six year period. - . 


т 
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Clause (a) of Sub-section 2 above mentioned makes it possi- 
ble for the valuation to be fixed annually and not sessionally. 


Clause (b) of the same sub-section will be considefed later" 


. On after we have referred to the other sub-clauses. 


Clauses (c). and (d) provide for a revaluation of the premises 
during the six year period. If during the currency -of such 
period either any substantial .alteration or improvement is 
made ог if any new building is erected. In both these cases the 
new intermediate valuation is to remain іп; force until the 
expiration of the original six year period.. 


_ ше ej of shat Subsection allows on the fulfilment of 
certain conditions; the assessce to apply for revaluation if during 
the currency of. such six year period the building standing there- 


` Qn із demolished or there is depreciation of value ор grounds 


nd the control of the owner or occupiér. In, these, cases also 
the revised valuation is to be in force for the remaining period 
of six years. , fe iN 

VINCE ЧЕЗ ЛИГА ШОКК ТУ і 

Clause (f) of the sub-section gives authority to, the Corpora- . 
tion to revalue a premises if after valuation is reduced under 
clause (е) above. on, the ground, that subsequent to the depre- 
ciation above mentioned of substantial alterations and im- 
provements had есп made to the building. This second re- 
Vision during the currency of the six year period, would, have 
effect for the remaining portion, of the six year period. |. 


Clauses (g) (h) and (i) provide for revision of valuation 
during the currency of the six year period when a property is 
acquired by the, Calcutta Improyement Trust or when, a transfer E 
ig effected by the Trust of properties already vested in it. Ut 
cach, of these three contigencies the new valuation as may be 
fixed on the altered conditions and circumstances would take 
cflect from. 1st, date of the quarter following the date of acqui- 
sition or transfer as the, case may be. , 


Clayse (b) of Sub-section з of section 191 on which reliance 
is placed on behalf of the assessee may be quoted in extenso: • 


N 


Vor, 92) 204 HIGH COURT. 


*(b) Any land or building thé valuation of which 
has been cancelled on the ground of irregularity,’ or which 


“sp. — for any other reason is not annual value assigned to it under 


Act. may be valued by the Executive Officer at any time 
during the currency of the period prescribed in respect of 
such land or building by.sub-section 1, and such valuation 

. , , hall remair? in force, and the: consolidated. rate shall be 
levied according. to it, for the unexpired, pum of such 
din 


The two conditions, under which the Corporation may value 
* а property, not at the beginning of the six: year. period referred 
‘to in, süb-section 1`ОЁ section, 131 but during the currency of the 
period. are:(1) when the;valuation of 4 premises has been cancelled 
-on the ground of irregularity or (3) wheri for any other reason “ап 
artqual value, is assigned” (0. it under the. Act, What is really 
meant, by the expression that a valuation has: been “cancelled 
on, the ground of irregülarity?" : Mr. Gupta où behalf of the 
Corporation frankly stated that the real. implication on the first 
part of, this. clause is not, at all cléar but it seems. that the legis- 
lature, intended. to limit ће application ofthis clause to cases 
where fhe valuation has beer cancelled “on the ground of 
irregularity " that is, where а: Valuation: is to be cancelled on the 
ground of some procedural defect. This-clause will not be 
attracted when the valuation is found to be Шера] or when a 
valuation is either directed: to be revised or'is revised for which 
„specific. provision is made under section 147 of the Act. 

Mr? Gupta contends: that though the’ language used. in 
clause (b) of’séction ` $ of sectión 11 of the Act ‘is far frorn being 
clear it appears that those provisions will be attracted if and 
when an Ásséssinent is ‘made’ bya person other than one com- 
petent to ‘make thé valuation: The valuation so made or fixed 
is wholly without jurisdiction and assessment made on such 
illegal valuation would be' set aside. In such circumstances thie 
proper steps which are taken for the first time for: determining 
the “annual: value under sub-éction 1 of sectión 481 will have 
the effect, from whin the correct valuation is "паде, and not from 


tlie begisning of thé'six year period, ап the: end of that period. 


He further. contends that if a valuation is, made which is 
objected, to, as not báving been. properly, made, as, when a pro- 
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perty is required to be valued under clause (a) of section 127 
is initially valued under clause (b) or vice vérsa. If such an 
error, is committed, that. is not on a question of procedyre b 

one.affecting the jurisdiction of the.valuing authority; such an 
error may be detected either by the Chief Executive Officer ` 
when hearing an objection under section 140 or by the Court 


rof Small Causes under section 141, or by this Court when hear- 


ing an appeal from the decision-of the Court of Small Causes. 
In the latter case clause (b) of Sub-section 2 of section 131 cannot 
be attracted. It is contended that in such a case the steps taken 
by the Chief Executive Officer in valuing.a property under sub- | 
section 1 of section 131 are not washed out. The effect of such 


an order is merely to authorise the Chief. Executive Officer to 


take-further steps for completing the valuation. . It is that what 
has been. done by the Chief Executive officer after such an order 
is made. It is not a new valuation.” It is in continuation" ot 
the previous.steps taken... The revised valuation so made is in ' 
consequence’ of an objection made under section 139 or section 
140(2) or in conséquence of- an appeal having been preferred 


-under ‘section 141. Sectión 147 of the Act clearly refers to 


such revised valuation and they are'tó take effect and are'to be‘in 


"force for;the period for which the original valuation which had 


not been'found acceptable would have had taken effect i.e.:from 


the eee of the six year period., 


z uUo UE, de АРЕ jJ 
In our view T ап Eiern of the. provisions: con- 
tained i in section (b) of sub-section 2 of section 131. and ‘of section 


147 is not well founded. ,To us it - appears: that the, circum- 
stances under which the provisions contained in the two sections 


„сап -be attracted are clearly distinguishable. There is a clear 


distinction between a “ cancellation ” of the annual value апа a 
“ revised " value referred to in section 147 of the Act., 


. Mr. Gupta could not ask us to КО the fundamental” 


difference- indicated above; he wants however ‘to restrict the 


operation of clause (b) of sub-section я of section 181 to a case of 
"cancellation" ‚of the ground of irregularity as contra- 
distinguished from a cancellation case on “legal objections.’ 
There is no foundation for such differentiation in the present 
case. The provisions contained in clause (b) are of a very general 
character. It does not limit the order for cancellation’ by any 
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particula? officer or authority. The order for cancellation by 
any authority will attract this provision. The term ' irregu- 
larity’ is used in the ordinary dictionary, meaning without pre- 
icating any special legal significance. The valuation which 
cannot be sustained either being wrong on legal objections or 
for a procedural defect will be equally hit by clause (b) above. 


This interpretation. will be clear from the other clauses 
appearing in clause (b). If in respect of a property no annual 
Value has been assigned to it for whatever reason it may be, the 
attempts made by the Chief Executive Officer to assess it for the 
dirst time under sub-section 1 of section 131 will have effect not 
from the beginning of the six year period but for the unexpired 
portion of such period. The circumstances under which clause 
(b) may be attracted are of the same species there is no existing 
annual value fixed for the premises, either because the earlier 
valuation is cancelled or that no annual value had been assigned. 
Reference, was made in this connection in the lower court 
and also before us to an unreported judgment of this court in 
the matter of North British and Mercantile Insurance Co. Ltd. 
v. Corporation of Calcutta (Judgment delivered by S. R. Das J. 
on the 13th May 1943). The order in this case was made on 
the court being moved under section 45 of the Specific Relief 
Act. A particular premises belonging to the assessee North 
British Mercantile Insurance Co. Ltd. had been valued under 
sub-section 1 of section 131 for general revaluation under section 
124(a) of the Act. The .objection raised by the assessee was 
overruled by the Deputy Executive Officer and an appeal was 
taken therefrom to the Presidency Small Causes Court. That 
court on consideration of the evidence" adduced held, that the 
assessment made under section 127(a) could not be sustained and 
It was accordingly set aside, The court further observed “ the 
thse 18 remanded and the respondent Corporation js directed to 
assess the valuation of the, premises in accordance with law.” 
This direction by the Court was taken to be in the nature of a 
remand order and fresh assessment made after splitting up the 
premises Into 3 separate numbers and.this order was placed 
before the learned Chief Judge. The asseasee raising an objec- 
tion to the procedure followed the court did not further consider 
the fresh assessment made. The corporation during the hearing 
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of thè "application. under section 45 of the Specific Relief ‘Act 
accepted the position that the procedure followed by the Cor- 


poration Was one which was not contemplated by law, Th 


Corpórátion thereafter without taking any further step for deter" 
mining ! the annual value under sub-section 3 of section n issued 
rate bills in connection with the premises with effect from die , 
beginning of the 6 year period and at the fate which was in 

force during (Не. previous six year p period, The assessee came to 
this court to restrain the Corporation of Calcutta from realising 
the amount mentioned in the rate bills. This Court held that 
thé ‘Corporation | was not entitled to issue the rate bills on the 
basis of the old Valuation and that the further direction given in” 
the concluding sentence in the judgment of the Court ‘of Small 
Causes was wholly without jurisdiction, A restraint Onder | was 
accordingly issued, ' 

An appeal hid heen (акеп idus this decision by the Cor- 
poration of Calcutta in Appeal No. 6 of 1943 but it appears from 
the records (which we had called for) that the appellate | Bench 
was intimated on tbe oth Noverüber, 1948 fhat the appeal would 
mot be proceeded wid. The appeal was РИ dismissed 
with costa, ү 
28 R. Das J came to the conclusion that there was no’con- 
nection between tection ' Ygi(s) (b) and section. 147 of the Act. 
The latter section would be attracted only when either the 
Chief Executive. Officer or the Court on an appeal being pre- 


ferred tò it modifiés a “valuation made by the Chief Executive 
"Officer and substitutes a new revised yaluation; Section 131() 


(b) on the'other hand apphies i їй cases where the authority ‘hear- 
ing the objection cancels’ a valuation made without fixing a new 
valuation and the steps ‘which are tó be taken by the Corporation, 
if ‘such further steps are available to the ‚ Corporation under the | 
law, Ade that the Corporation ‘starts the proceedings from the 

inning, The objection which ‘had Previquilj been raised b 
the аззевкее om the à original valuation ‘fixed By the Co Corpération 
is finally ‘determined and- disposti Of a arid the з sime proceedings 
did mt. continue тегеле, s 


` When thë Corporation prócceds to fix the айтба] value after 
the previously fixed annual value Is cancelled, the зене 


Aw RU 
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| again has the right to file objections to the ‘new valuation and Cnm. 

tbe whole gamut of the procedure laid down from section 188 NERA 
~ 5 available to the assessee, “Such objections raised to the new iai 
NTluatiom: have to be heard by the authorities: concerned giving Corporation of 
further right to the assessee to come up on appeal under sections Calcutta 

. 14r and 3142,0f the Act. : ` : Y 
I EE : Chandulal 


: А EM NDS ' Bhaichand ‘Modi 
‚ On the otherhand when a valuation fixed by the. Corpora- EE 


tion is modified: by the Chief Executive Officer while hearing an Mookenjce, J 
objection under section 140 or by the Court either under section ` 

141 Or 142 апа such valuation- is revised substituting another 

figure for’ the original one, the assessee. has no right to file any 

fresh objection’ under, section 139 of the Act. Except, forthe 

-ordinary right of taking an- appeal from the decision of one to 
nother under section 141 or 142 of the: Act, no other right 
enuyes to the benefit of the assessee. = СМ 


` While in the case of section 131(2) (b) there is no revised . 
valuation but a new. valuation, in the ease of section 147 a re- Ё 
ference is made to a revised valuation. "Y ; 


„In passing, reference may be made to what appears to be a 
clear printing mistake appearing in section 147 which,has made 
a part of that section wholly meaningless. Section 147 as it now 
stands begins with: te - 

“When the valuation of any land ог building is revised 

in consequence of an objection made under section 189 or 

` section 146, sub-sections ғ or an appeal is preferred under 
section 141; the revised valuation shall take effect . . | " 
The’. phrase “or an appeal is preferred under section 141” 

does not fit in with the grammetical' structure of the section 
-Further, when an appeal is preferred, that fact by itself cannot 
always lead to.a revised valuation. Only if án appeal is succese- 
ful and the Court fixes a revised valuation the contingency re- 
' ferred to in that &ection may arise. The whole sentence gives 
a correct and complete sense if in plage of “an appeal, is pre- 
ferred under section 141 " we read “ or an appeal preferred under 
section 141” With the omission of, the word “ is ^ there can be 
-no doubt whatsoever as "to what the legislature had meant the 


зяб 


-1т1 һу. decided the, issue about ‘the date from which the assess- . 
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` section ` to be attracted “only "when the valuation is revised in, 
consequence of an objection under scction-189 or section 146(1) 


or an appeal urider section 141. It is worthy of note to refer to 


of the fact that section 147: in' Act Ш of 1928 was section 169 in those 7 

- old .Repéaled Act III of. 1899. The- language now appearing 
1 > in section 147 in the present Act is exactly in the same terms as. 
ydi, in section 169 of the Repealed Act "with this exceptión that the 


word 'is'-is absent in the old'section betweerf the ‘words “an 


' appeal" and “ pue under section 141". — 


We have not Бен able to ‘trace out low and эбен! “this 


^ 


, word “is” appearing in the 1923 Act, which introduces: doubts 


and makes the-section meaningless, was introduced.-. The pre- 
sent case is one of those very rare occasions where the.Court-will 
interpret thé section ignoring the word ‘is’ as "redundant, and , 


meaningless. "The position would have ‘been otherwise, if. the n 


section. could’ have been given some sense with: the, word *is' 


i being- present the. court would have had no Jurisdiction, to inter- : 


pret the section ignoring the word * is’. " 

"The provisions which we are required to intérpret, are in the’ . 
nature of a taxing provision and the provisions have.to be strictly 
interpreted and if there be ny doubt the Court must be in favour 
of the a assessee. 


© The iesult deor ii dare Court of Small Causes had ' 


E ment nów made i is to take effect that is’ from the 1st: Equi 1948. 


жы Mena. | ү 
' "This appeal is-nodotdingly а ра, with costs. . 


'8. М Guha Roy, J.:—I agree. | 


аср | мІ - . Appeal dismissed with costs. 
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the notice by proving the date of commencement of tenancy. 


Where, however, по dispüte is raised by the defendant as to what was 
the month of the tenancy or on which date the tenancy had begun and 
alo the defendant docs not ш his written statement traverse the right of 
the plaintiffs to determine the monthly tenancy with effeci from the last 
day of a Bengali month, it сап be safely presumed that the tenancy runs 


? , from the first day to the last day of a Bengali-month, „specially when there is 


уота ы чы үа He month UI tems aov es aaa in 
а different manner. 


‚ Mozam Shaikh v. Annada Prasad ve (1) explained and distin- 
~ Appeal B, the landlord айий. | 


deg Suit for 6jectment. * ess 


The material facts will appear from’ ce judgment. 
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Cv, 07 Rishindia Nath Sarkar and Satya. Charan Pain for’ Respon- 
os dents Nos. з to 6.° ` 
+955 The judgment of the Court was as s follows: — - 
Tnlochan Nath * evt б 
v ` Renupada Mukherjee, J. 1—This appeal arises out of an 


Kalipada Malik. action for ејесішейе brought by ‘the plaintiffs appellants against. 
і йан, ай the original defendant respondent from a tank described in the ^ 
s schedule of thé plairit According to the allegations of the plain- 
"ёо, tiffs settlement of the tank was given to the defendant for réaring 
„aid catching fish only, at an annual rent which-was to-be paid 
"in kind, viz. one maund and ten seers of fish. - The allegation of - 
ee . the plaintiffs further was that the defendant had no permanent 
"right in the tank, and he had a, temporary tenancy right termin- 
able by service of notice to quit. The plaintiffs further alleged 

- that such a. notice to quit was served upon thé defendant tor 

givirig up possession ‘with: effect from the ist Ashar 1852. BS. 
* (Tune, 15, 1645), but the defendant did not vacate possesnom | of 

the tank i in spite of service of notice (0° "quit. us 
: ax SML 2 ^ # Dx ү 


$20 p 


: The suit was contested: in the Trial Court by. thé origiital 
defendant who set up various defences. He pleaded in the first 
к place, that, the tank was held by him under a debottar property 
owned Ьу1 Diety Sri Sri Bura Ray, and the plaintiffs had never any : 
personal right in the tank. The defendant further pleaded that 


he had-got a permanent right in the tank- not liable to bé deter- б 


-mined by any service.of notice to quit. The defendant also 
‘pleaded that lease was taken of the tank by a remote predecessor 
of his not only for the purpose of rearing and catching fish,’ 

‚ с. but also for agricultural purposes: The validity and suficiency 
of the notice were ie questioned A the defendants. - 


2 The Trial Court dismissed the suit of the plaintiffs on. the, 
finding that the defendant has'got a permanent right in ‘the. 
tank which is not.terminable by:service of notice tó quit. Ie 
was found in the alternative by that court, that‘in case defend- 
‘ants claim of permanent right was not sustained, it shouldbe 
~ held, in any-event, that his tenancy was an.annüal лепапсу. held . 
“over by successive generatiohs on payment of rnt, arid stich a 
"right ‘was nt liable to be determined by, fifteen days’ notice, 


eee “has been sought tö be done by the plaintiffs. The conten- ' 


tions of the defendant that the tank was held- under a debottar 


D 
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and that the lease:of the tank was takén for agriciltüral pürposes ^ Cr. 
were negatived by the Trial Court. The Trial Court also held ра 


= {hat the suit was liable to dismissal on the further ground that 455 
* the plaintiffs had not shown the date of cbnithencement of the ное Nu 
.tenancy which was necessary for thém to show fot the purpose + ' 

` „of showing that the notice served was valld in law. Kalipada Mallik, 


‘ UN - - ; 

· Against the above judgment and d&ree of the Trial Court > MEA es J. 
the plaintiffs preferred an appeal The Lower Appellate Court 

- set aside some of the firiditigs of the Trial Court. It definitely 
Tuléd out the tontention of-the defendait that he has got a 

*-pérmanent right in the disputed tink, and held that the de 
fendant was nothing more' than a monthly tenánt, апа his 

. tenancy “was liable to be determined by fifteen days' notice in- 
accordance with the provisions of section 106 of the Transfer of 
Property Act. The Lower Appellate Court; however, máin- 

7 tained’ the décree of dismissal because the time of commence- 
ment of the lease іп question was dot proved by thé plaihtiffs, 
and só the plaintiffs failed tà show that the notice served upon 

. the defendant was їп conformity witli thé provisioris of section 

: 106 of the Transfer of Property Act. Against the latter judg- 
mient and decree passed by the:Lowet Appellate Court the plain- 

` tiffs have come up in second appeal., -> 

їп {һе High Court the appeal’ i$ being coritested by sorie 
added respondents who purport to bé transferred of the interest. 
of original defendant Kálipada Машк, `` 


The only point canvassed on-behalf of the appellants in this 
appeal is whether the Lower Appelldte Court was justified in 
dismissing the plaintiffs, suit on thé ground that the time of 
‘cominencertient of-the defendant's tenahcy was not proved in 
“this particular ‘case. It appéars that both the ‘Courté below, . 
“particularly the Lower Appellate Court, distnissed the plaintiffs’ 
suit on the ‘authority of the casé,  Mózim -Shaikh v. 
Annada: Prüsad:Bhádra (i).- It waa urged Оп "behalf of the — ^ 
appellants that both ‘the Courts below misapplied the facts’ of 
the above case to the facts‘ of the preterit case in the matter of 
‘coming to a toncluliorr that the notice sétved upon the defendant 
was not in consonance-with the provisions of section 106 of the 
6 (0) (1942) 46 QW N.- 866. i ! : 
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ds Cmm. Transfer of Property 4 Act. The relevant portion 2 that section 


TT гип” аз follows! dew 2 А, PE 
„ 1958. ... 2ч. AM E . А. 
^ — P Uy. st 
i Trilochan Nath, - : e та the- bien of a contract or. Tocat iaw of lug?" to. 
Vin Boxeo the contrary, a lease of immovable ‘property for agricultural 


Kalipada Mallik. 5° ор manufacturifig: purposes shall be deemed to be à lease.: 
| i from year to year terminable,- on the pare of either lessor or 
Mukherjee, J, . lessee, Љу six months’ notice expiring with the end of: a 

2 2o, year of-the tenancy; and a lease of immovable property "for- 
А E any other purpose shall be deenied to be a-leasefrom month’ . 
^: "... Dto month, ‘terminable,-on the part of either léssor.or lessée, . - 
: by fifteen days’ notice ' expiring with thè end of a тош m 


TE К T pe B 


P. | а, е 
After СТРАХ arrived, at by the Lower Appellate Court 
«as to the nature and. character. of defendant's tenancy, thes fes- - 
pondents cannot dispute that their right in the disputed tank-is 
terminable by service of fifteen days’ notice to quit. -Service of. 
notice upon the- original: defendant: мав not denied. by ‘him! 
- -The notice.in question,was marked exhibit F in the Trial Court. ` 
. Under this notice- the defendant: was required: to “give up: 
-| possession of the tank at the end of'a Bengali month of Jaistha,- 
* 1952 B.S. -The notice in question' with the endorsement of the 
‚ postal peon would show-that clear fifteen days’ notice was given 
.to the defendant, There is, therefore, no dispute on the score 
ш - of the sufficiency of the notice sò- -far as the time’ factor- is ‘соп: - 
КД cerned.. The Courts below. applied- the « ‘principal of the’ case 
Mozam Shaikh v. Annada- Prasad Bhadra (1), on the reosoning - 
that the plaintiffs did not staté in the plaint; and ‘they also did, 
.not substantiate by. evidence, what was the date of. the com-., 
- mencement -of the- tenancy, If that date isnot given “by, 
‘the plaintiffs then: it is not possible on the” “part of the Court, 
* to arrive.at a finding as to what is;the month of a particular 
tenancy. -The argument of the Courts below stems to have beer? 
eo this. ^ In- the absence of-any/ material to. show the date: of com- 
AMA .  mencement-of the tenancy it is not possible for the Court to 
` find- with ‘certainty’ whether the-tenancy would end on the last 
' date of thè calendar month. No, doubt, there is some lacüna in 
= Tusce їп пе plain ad wellan iii ейде bult then; ue 
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plaintiffs appended with the plaint the notice Which was ‘s refused 

bý the defendant i in this particular case (éxhibit F).. From that 

notice it is dear that the plaintiffs definitely asked the defendant 

fo five Up. possession of the tank at.the end of the Bengali month 

of. Jaistha,-and they expressed their intention to-take the tank 

in Khas possession- with effect from the 1st Asar following. А 
Я reading of. the notice, would not leave any room, either for any 
* doubt or ambiguity, as to what was the month of the tenancy 
according to, the plaintiffs. ' Evidently the. month was from the 
first day of the Bengali month till the last date. It is to _be 
noticed that the defendant in the written-statement did not say 
that the tenancy commenced not from the first date of the 
Bengali month but:on any other date. In the case reported in 
Mozam Shaikh v. Annada Prasad Bhadra (1), the defendant 
took a definite plea that his tenancy did not expire with the 
end o£ either the year-of.the tenancy or the month of the tenancy. 
"The tenancy which was in dispute їп that case was also based 
upon a Kabuliyat which was dated-the 26th Falgun, 1205 B.S. 
The notice, however, required the defendant to’ vacate the land 
of the tenancy by the end of goth Chaitra. "The month of the 
tenancy calculated on the basis of the Kabuliyat was thus quite 
different from the month of the tenancy mentioned in the notice. 
In these circumstances, it was quite properly held in thé above 
case that in a suit for ejectment it was for the plaintiff to prove 
the sufficiency of the notice by proving the date of the commence- 
ment of ‘the tenancy. - 

© . 

In the case with which I am dealing no dispute was raised 
by. the defendant as to what was the month of the tenancy or 
on which particular day of the month the tenancy had com- 
menced. The fact that the notice which was served upon the 
fenant was not specifically attacked on this ground and the 
absence of any lease to show from which particular date of the 
rfionth the tenancy commenced distinguish the present case from 
thé case. Moram ‘Shaikh v’ Annada Prosad Bhadra (1). 


131 


'Trilochan Nath 
v. 
Kahpada Mallik 


Renupada 
Mukherjee, J. 


Tn mv judgment the courts below were wrong in applv- . 


ing’ the principles of the above reported case to the facts 
of the present case From ` the fac that the "defendant 
* did not traverse in his written statement the right of the plain. 
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tiffs to determine: the tenancy with effect from did last day ‘of a, 

Bengali month it can safely be presumed that the папсу which. 

. has been found to: bèa monthly ` tenancy by ‘the Lowe) 

Tnilochan Nath Appellate Court runs from the first dày to the last" у ofa" 

n ` Bengali month, and there is absolutely no material to show that -° 

x nier the month of the tenancy should be calcüláted ,in à ‘different 
А Remipada manner. ' This being my view, I hold.that thot оне Appellate 
Mukherjee, ‘J. Court should have decreed the suit’ in favour of the plaintiffs d 
Ru UN os because all other points: have nen: held in their faVour." " А 


І ois the result.the appeal must be. allowed, and the jadgments 
f and: decrees of the courts below are hereby set aside-arid the suit * ` 
im . `of ihe plaintiffs is decreed. The plaintiffs appellants will get 
DO khas possession: ofthe disputed tank déscribed in the schedule 
ME. to the plaint upon evicting the respóndents. therefrom. The 
` Plaintiffs. ‘appellants will get from -the теродамз théir бав 
in: this, Court. and. in the оне Appellate Come. 
4 a а Ad 

` ae S bae to “prefer an 'appeal under Clause 15 of: the Letters 

uM Patent i is asked for and. is a aes t the Pepe 


; Appeal allowed with casts. . 
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Я APPEAL, FROM ORIGINAL CIVIL. . 


- 


6 е Before Mr. P. B. Chakravartts, Chief Justice and 


Mr. Justice A. K. Sarkar. 


we MORAN & CO. LTD. 
v. 
‚ ANDERSON WRIGHT LTD.* 


Arbitiation—Stay of sust—Sutt fot a declaration that a peison is not a party 
to the contract —Whether the question 15 а ‘‘ matter agrecd to be re- 
° feared”? and within the arbitrator's Jurisdiction—Whether such а sud 


can be stayed—Scope of Section 34 Of the Arbitration Act 


. А dispute as to whether there was any contact between the parties 
at all or whether the person going or sought to be taken to arbitration was 
a party to the agreement cannot be a question within the jurisdiction of 
arbitrators and cannot be held to be a '' matter agreed to be referred.” 
It cannot be within the jurisdiction of the arbitrators, because their juris- 
diction to declde any matter at all is itself derived from the existence of 


an agreement and it cannot be a matter agieed to be referred because to’ 


agree by an agreement to refer a question as to whether that very agreement 
or the contract containing it has taken place ‘is in the nature of things 
impoznble. 


The question whether the person who has initiated the legal proceedings 
is a party to the arbitration agreement is, under section 34 of the Arbitration 
Act, undoubtedly a question for the Court to decide, for the section has not 
left ıt to arbitrators Where the dispute raed in the suit ıs a dispute as 
to whether the plaintiff 1s a party to the contract and the defendant makes 
an application unde: Section 34 on the bass of an arbitration agreement 
which the contract contains, the Court, if it be the question whether the 
plaintiff was a party to the agreement, will be virtually deciding the main 
or perhaps the only mue ш the suit If it decides that plaintiff is not a 
party to the agreement, which will involve its holding that he is also not 
à party to the principal contract such decision will be a reason, not.for stay- 
ing the suit, but for not staying it Even if the Court holds that the plain- 
Ы is а party to the agreement it will again decide the main issue raised 
in the suit but will be equally unable to stay it, because thé dispute as to 
whether the plaintiff 1s a party to the principal contract is not within the 
Jurisdiction of arbitrators, and the suit: can іп no event be stayed 


The court should not decide in proceedings under Section 34 of the 
Arbitration Act, whether the plaintiff is a party to the agreement when it is 


* Appeal from Original Order No' 19 of i953 against the order of 
8. R. Das Сурір, J, dated 23-851 in Abritration Case Ng. рур of 19pty 
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not necessary to do so and by deciding that question, which 1s the only issue 
in the suit create a bar of res judicata against either of the two parties. 


When a person denies that he was a patty to the contract, во Фаг as te 
is concerned the contract does not exist, and a dispute that a person 1s not а 
party to a contract cannot be within any aibitration clause contained in the 


tract denied. А 
con 2 


On ап application under Section 34 of the Indian Arbitration Act, the 
Court must decide (1) whether the plaintiff in the suit sought to be stayed 1s 
а party to the agreement, (п) whether the applicant under Section 34 is a 
party, and (ui) whether the suit 15 " in respect of any matter agreed to be 
referred " Without deciding each of these questions and deciding it in the 
affirmative, the Court cannot make an order in favour of the applicant" 
for кау of the suit 


A. М. Мат & Co, v. Gordhandas Sagarmal (1) distinguished. 
Appeal by the Plaintiff. 


Application by the Defendant Respondent under Section 34 
of the Arbitration Act for stay of suit. 


'The material facts will appear from the judgment. 
S. Banerjee and B. К. Ghose for the Appellant. 
H. N. Sanyal and A K Sen for the Respondent 
The judgment of the Court was as follows: 


P. B. Chakravartti, C.J. :— This is an appeal from an order 
of Mr. Justice S. R. Das Gupta, dated the zgrd August, 1951 by 
which the learned Judge stayed a suit brought by the Appellant, 
Moran & Co. Ltd. against the Respondent, Anderson Wright 
Ltd. upon an application made by the latter under Section 84, 
of the Indian Arbitration Act. 


The facts are as follows. By two different contracts, both 
dated the 7th July, 1950 the Respondent purchased 12,00,000 
yards of Hessian Cloth, 6,00,000 yards under each of the con- 
tracts, dellvery to be made at the rate of 1,00,000 yards per 
month from January, 1951 and payment to be made in cash qn 

(1) (рю) 87 CLJ. 128. 
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delivery. Each delivery was to be treated as 8 separate and dis- Суп. 
tinct contract. The Bought Notes, which 5 were addressed to the MIDI 


Respondent and signed by the Appellant over the word o 
e *Brokers' began with the sentence. Moran & Co. 
Ltd. 
^" : . v. 
Dear Sirs, Anderson Wright 
‚ Ltd. 
We have this day bought by your order and on your — 
account from our Principals," P. B. 
Cakravartti, C.J 


and then it proceeded to set out the particulars of the goods and 
» the terms and conditions of the contracts. Those terms in- 

cluded an arbitration clause in the standard ‘form of Indian 

Jute Mills Association contracts and expressed as follows: — 


“All matters, questions, disputes, differences and/or 
‚claims arising out of and/or concerning and/or in connec- 
tion with and/or in consequence of or relating to this 
Contract, whether or not the obligations of either or both 
„parties under this contract be subsisting at the time of such 
dispute and whether or not this contract has been termin- 
ated or purported to be terminated or completed, shall be 
referred to the arbitration. of the Bengal Chamber of 
Commerce under the Rules of its Tribunal of Arbitration 
for the time'being in force and according to such rules the 
arbitration shall be conducted." 


In pursuance of the said two contracts, delivery was duly 
given in all the months from January to June, 1951 except 
March, but goods due to be delivered in that month were not 
delivered. Ву a letter dated the 27th March, 1951 the Appellant 
intimated to the Respondent that its sellers had informed it that, 
according to them, the contract had been ipso facto terminated 

• by reason of the failure of the Respondent to give at least seven 
days’ noticé to place goods along side, as required by the con- 
tracts. The Respondent apparently did not accept the position 
that the Appellant had any ‘principal or that any default on 
its own part had been committed. "Thereafter, on the 11th 
June, 1951 the Appellant brought a suit on the Original Side 
of this Court for a declaration that it had merely acted as a 
broker in respect of the two contracts, a further declaration that 


Tw. 
Anderson 
Lid 


Wnght 


P. B. 
Chakravertts, C.J. poods due in March, 1951. 
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it had no liability under them and an injunction restraining 
the Respondent from enforcing the contracts against the 
Appellant and claimmg any damages from it thereunder. It 
was stated in the plaint that the Appellant had only “byough® • 
about" the two contracts, acting as a broker, between the 
Respondent and one Gewarchand Dhanehand and that. the 
Respondent was wrongfully alleging that the llant was a 
party to the contracts and as such liable for their performance 
and consequently liable for damages for non-delivery of the 


The Writ o£ Summons was served on the Respondent on * 
the 28га June, 1951, but it took no steps in-the suit Instead, on 
the 19th July, 1951, it filed an application under section 34 of 
the Indian Arbitration Act for a stay of the suit, out of which 
the present appeal arises. It was stated in the application that 
the contracts were “ principal contracts" by which the Res- 
pondent had bought from the Appellant and that the Appellant 
was hable under the contracts as a principal. In one part of 
the application it was also'stated that "even apart from any 
liability of any other person or persons," the Appellant was 
liable under the contracts “ by reason of well-established practice 
and custom in the market . .:. . . . as well as in law." 
It was alleged further that the Appellant had failed to make the 
deliveries for March, 1951, then repudiated its liability tó make 
such deliveries, next repudiated its liability to pay the damages 
suffered by the Respondent and lastly brought the suit in order 
to prevent arbitration proceedings which the Respondent was 
preparing to commience. The damages suffered were stated to 
be Rs 1,13,042-3 as. The entire subject, matter of the suit, it 
was said, was covered by the arbitration agreement and accord- 
ingly it was prayed that the suit be stayéd. і 


The application came to be heard by Mr. Justice 
S. R. Das Gupta. He held that the question raised in 


- the suit-was whether, in relation to the two contracts, the 


Appellant had acted merely as a broker and that, his Lordship 
thought, must be held to Be a question of the Appellants liabi- 
lity under the contract and so a question of construction, as 


138 


Civi. 


1953. 
— 
Moran & Co. 


Ltd. 
v 


THE CALCUTTA LAW JOURNAL. [Vor.'g2. 


whether the applicant under section 34 is a party and (iii) 
whether the suit is “in respect of any matter agreed to be re- 
ferred.” Without deciding each of these questions and decidin 
it in the affirmative, the Court cannot make an ordér in 
applicant's favour. Directly, the decision of the Supreme Court 


x n Wright А0 therefore be conclusive only on the third point in the 


Ltd. 
P. B 
Chakravartti, C.J. 


present саве, if indeed the question whichesfas held by that 
decision to be within the arbitration agreement was in fact or in 
substance the same question as that raised in the suit here. But, 
indirectly, the decision is conclusive on the other two points as 
well, if it applies In my opinion, Mr. Sanyal was not right in 
contending, as he did, that the other two questions would im 
any event remain for the court to decide for itself. A dispute 
can be held to be within an arbitration agreemént, binding on 
certain parties, only if it is an agreement between them. Con- 
sequently, once it is held that the dispute raised in the suit is 
within the arbitration agreement and therefore a dispute in 
respect of a matter “agreed to be referred,” it is necessarily held 
that it was so agreed between the parties to the proceeding under 
section 34. It will thus be seen that if the decision of the 
Supreme Court makes it obligatory to hold that the dispute in 
the suit in the present case is within the arbitration agreement, 
the question whether the Appellant and the Respondent are 
parties to that agreement, can no longer remain open for enquiry. 
If either of them was not, there could be no question of any 
dispute between them being referrable to arbitration. Ordina- 
rily, it is true, the enquiry under the third question will be 
regarding what the parties agreed to, whoever the parties were, 
and not regarding who agreed. In such a case, the first two 
questions may survive, even after the third has been answered 
in the affirmative, although, strictly speaking, they too will have 
been answered by implication. But if the dispute in the suit 
be as to whether the plaintiff or defendant is a party to the 
contract and that dispute is held to be within an arbitration 
agreement contained in the contract itself, there will be a direct 
decision on the question of parties in respect of both the agree- 


' ment and the contract. It may be that after such decision, noth- 


ing will be left for the dispute for the arbitrators to decide, but 
the fact that such a result will follow can only be an indication 
that a dispute of this character cannot be within an'arbitration 
agreement: ‘it cannot, if the decision is made, detract from its 
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that that purchaser being the third party and the firm 
having merely acted as brokers, they were riot parties to the con- 
tract and accordingly were not entitled to invoke the: arbitratign 
clause. Sinha, J. dismissed the, application but Harfies, CJ. 
and myself reversed him, since on our reading of the affidavits, 
the firm's own case was that they had acted in, the transaction 
only as brokers, but were entitled to into e terms of the 
contract by reason of the usage or custom of the trade. The 
Supreme Court held that our reading of the affidavits was not 


4 


correct and that the firm had denied that they were not parties - 


to the arbitration agreement and asked the Court to construe the 
contract, although they had also stated that they were entitled" 
to enforce the contract according to the custom or usage of the 
trade. "That finding took away the basis of the High Court's 
decision: that on their own showing, the firm of brokers had not 
contracted as principals: and it was on that finding that the 
Supreme Court held, in a case where prima facie the Sold Note 
was signed by the firm of brokers as purchasers, that the question . 
whether they were “ parties to the contract in their own Tight 
as principal" or had entered into it on behalf of a third party, 
was a question of the true construction of the contract and that. 
such a question being one concerning the contract or arising 
out of it, it was within the arbitration clause. As-I read the ^ 
decision of the Supreme Court it only means that formal execu- 
tion of the contract by the firm of brokers being admitted and 
apparent on the face of the contract and the question being one 
as to the effect or true intent of such execution,'it was a ques- 
tion within.the arbitration agreement—a question for decision 
by the arbitrators. That such is the basis of the decision appears 
clearly from the manner in which their Lordships stated the 
dispute which, according to them, was “that the brokers were 
not parties to the contract in their own right as principals but 
entered into the contract only on behalf of the Bengal Jute 
Mill Company." It will be noticed that the statement assumes ° 
that the brokers were parties to the contract and the only dispute 
it speaks of is a dispute as to the character in which they were 


parties. That such a dispute is not a dispute as to whether there ^ 


had. been any contract at all-and is within an arbitration clause 
expressed’ as widely as the clause in the present case, must be, 
taken as settled by the decision of the Supreme Court, but the 
decision ought not to be taken- as comprising anything wider, 


B 
\ 
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I cannot imagine. the Supreme Court, having intended. to hold 

шг; а dispüte i as to whether there was. апу contract between the 
Дүне, at ай or "Whether the person, going or sought to be taken 

^to ‘arbitration # was a party. to the agreement was also a question 

. within’ the jurisdiction of arbitrators. ; ; Even Lords Wright and 
Porter who, 10е leading case of Heyman v, - Darwins?Ltd. (1), 
"ex piesséd , the view that a dispute as to whether there-was a con- 
tract at all, could be within an arbitration .agreement if it was 
‘severable and sufficiently wide, stated that rule only in relation 
to cases whéte the dispute. Was as to. whether the contract had 

• ‘any Tegal, existence and not in relation to cases where the dispute 


Was ‘as to whether one of the parties had at all entered into the 
contract: As : 


1 


хе 


• In my opinion, the question raised.íin the: Appellant's suit 
in the present case is a question of the latter kind. The plain- 
tif says t that it only brought about. the, two contracts between 
„the Respondent and a third party, acting as'a broker and was 

. not itself а contracting party. There can be по, question that 
‘as the purchaser, the Principal is the. Respondent; as the Bought 
"Note shows, and. as- the Respondent itself asserts. It.is not the 
"Respondent's case that the goods ¡were purchased by the Appel- 

_ lant as the principal. The Appellant's- casé-is that neither were 
the goods sold by it as a principal, which means that the con- 
tracts of purchase and ‘sale were not between the? Respondent 
and;the Appellant, between: whom there Was no contract at all. 
but, they were. contracts: between the Respondent and the third 
.'party-and since the arbitration agreement was contained in the 

' Contracts, it-was an agreement only between them; in no way 
binding ог. affecting the Appellant. ‘The ‘case made by the 
. Appellant is*therefore not that’ although a party tothe ‘con- 
“tracts, іе was not a. party Чп its own right as the principal but 

? only as.a broker as the case before the Supreme Court was under- 
stood 'to*ibe; but the ‘case 4s that ‘the ‘Appellant wasoutside the 
‘contracts altogether. It is ‘true that the-Sold’ Note: was not pro- 

* duced before*'the learned Judge and'does not appear to have 
"been/di«closed or produced # &o far even in the suit'arid therefore 
we àhall^take no'notice of it/-although Че was produced before 
ив Büt thérabience of the Sold Note does not alter the charac- 
ter of the dispute. Even on the Bought Note alone, the.dispute 


(1) [1941] А.С. 556, 
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, Cmm. {азо whether "ihe Appia and ‘the Respondent ever ‘came 


"t0 thé very existence of a contract and” of an arbitration agree 


А СЕ Moran & Co. ' ment between the ` parties, cannót be within the jurisdiction of. | е 
`. the arbitrators ‘and cannot be, “а matter" арте be referred.” P 


Lid. 


- It canhot -be- within the- ‘jurisdiction of the ar itrators, because 
. L Anderson Wright 


- Du. «their jurisdiction to decide any matter at all is itself derived from .- 


— ‘the existence of ап agreement and it cannot be a matter agreed 
P. В. to'be referred, because: to agree. by'an agreement. to refer a ques- 


s Chakravartti, CJ tion as:to whether ‘that very agreement, or the contract contain. s 
; Qu ‘ing it has taken place'is in the nature of things inipóssiblé. , d 


" . . :.do not read the decision of the Supreme Court аз thiowing doubt 
i on these fundamental propositions ‘and I do not think. the: de- 
LO „cision covers e dispute in the коч case. 


' But it may be said: ‘that the Supreme’ Court dopa the 

' test laid down’ Ьу Lord ‘Dunedin, as quoted in Heyman ` v. 

, Darwins Ltd (1), and ‘judged: by ‘that test, the dispute ‘ш: ‘thie 

> present" case- would fall within the arbitration “clause. - "The: 
‘passage’ quoted ‘from Lord. Dunedin occufs in his’ ‘speech in the— 
A z case, ОЁ Scott. ё Sons Ltd. v: "Del 'Sel’.(2), wheré-he was dealing. 
J^ with a plea of’ frustration, advanced "by the sellers uhder a certain - 


- А ‚ jute contract, who' were saying that by reason of prohibition by 


* Govérnment of further export of jute, thé contract had come to ; 
an end. ^Lord Dunedin pointed out that in order to sustain that 
U plea, the sellers would: have 'to'show that the contract contained 
P ` ah expréss termi which would have the effect pleaded’ or that it 
* contained. an implied term and that, in ‘either, case, they ‘would 
2? have.to have, recourse to the contract. “And,” he added,“ if ^ 
they haye -got to havé recourse to thé contract, it.seems"to me. 


оз, . > that the dispute is a dispüte under the contract.” "The' Supreme 


court. did not’ quote the words of, Lord Dunedin verbatim; but, 
there can be no doubt^that this "was the passage it purported © 
NU ы ` quote. .But I should по like.to think that the’ Supreme. Court - 
"intended to attribute à: general ‘proposition to Lord- ‘Dunedin - - 
` ot was laying down' a.general propósition for itself in terms of. 
‚ the quotation. · In the ease of a plea of frustration, it is obviously - 
‚ necessary” to -see“if. the contract was such- that its performance * 


‘ 


L 2st Peer d to contract at all ánd such a dispute being < a digpute | t% - 


or further performánte о could Ъе said“ to have’ been excused by. Dh 
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` the circumstances which had supervened and the dinis being 
NEUE the effect of its term, it is intelligible wh? it 1з said that it is 
"a djspute under the'contract. But it cannot possibly be said that 
"а disputé must be a dispute under or concerning the contract and 
- therefore within the arbitration clause in every case when the 
contract has at XH to be referred to. : If, for example, a person 
says that. he has nothing whatever to do with a contract, not 


having signed ‘it himself and no one having signed it on his | 
behalf'or in his interest, the contract will have to be referred. 


to in order to see if the case made is true, but it can by no means 
*be said that such'a dispute is within -the arbitration clause, 
because the person concerned, if he had nothing to do with the 
е had .also nothing to do pith the, agreement, 

‚ Our attention was drawn to inoi decision of S. R. Das 
Gupta, J. in the case of Luxmi Jute Mills Ltd, v. Messrs. T. 
Thomas & Со: (1), where on an application under section 
20(1) of the Act to.file ап agreement, the.learned Judge 
held that a dispute as to whether- one- of. the parties 
had entered into the contract; not as*the principal but 
only as a broker and was therefore not -a party to the agree- 
ment, was covered.by the decision, of the Supreme Court and was 
a dispute within : the jurisdiction . of arbitrators. That ,Case- is 
distinguishable, ; and nearer to the case befóre the Supreme Court, 
because the Bought Note addressed -to the purchasers commenced 
-with the words, “ we have this day-bought by your order and for 
yeur-account from- selves for principals and: it was signed- by the 
„writers over the word ‘brokers.’ As the immediate sellers were 

P ‘the. brokers and ‘the contract which said so was signed by. them, it 
~. might, legitimately be said. that the dispute , in the case was, the 
brokers, being a party to the-contract, in what character they 
were а party. and therefore the dispute, was ‘опе covered by the 

e decision of the Supreme | Court. . I do not think that in order to 
hold that the dispute in the present case is not covered by the 
Supreme. ( Court decision, it is necessary to dissent from, the de- 
cision of S. R. Das.Gupta, J. in the case cited.’ That case was of 

. the nature of, Gubboy КА Avetoom (2) where the contract note 
bore „the endorsement “А V. “Avetoom for principal. 

For all the reasons given above, I am of opinion that the 

К (1) Unreported ‘Special Suit No. 3 of 1950 decided on 28-32-51. A 

(3): (1890) I L R. 17 Calc чө. : fal С 
° * ө - А 
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third duction in ‘the present case sands clear of the decision of 
-the Supreme Court and, the dispute raised їй the suit is not in 
respect of "a matter, agreed to'be referred." -This is: ишеп 
for a: disposal of the: appeal, but since: eer of the: ‘argument - 2 
addréssed to us was on the: 'firstquestion, viz ; ther the Appel- " 


дайда Wright lant is а party. to. the agreenient, І may: Aat. “question” by. 


' Ltd. 


‚ Chakravartin, GJ. 


itself and examine the position. І have already pointed out that, 
“if the third question had to'be answered in the sense that ‘the 
' dispute was within the jurisdiction of arbitrators, it would follow 
‘that the Appellant: was a party to the agreement. But if the ` 
first question &urvives,'as.it does on my! finding on. the third . 


- quéstion; ап! answer to it: іп- ће negative will furnish an-addi-- - 


Га 


tional reason for -nót stàying^the suit - Büt'I до 'поє think we 
ought to proceed to search for an additional reason.. The ques _ 


' fion" whether ‘the: person who ав initiated the egal proceeding 


‘Is арау ‘tothe’ arbitration agreement ‘is, under section 734," ; 
undoubtedly a “question for.the Court to decide, “for. the’ section 
‘haa! not left it toʻ arbitratórs. But in'pfoceeding to decide: the; + 
“question” int á' case of ‘tHe présent type, He Court will be-faced: ; 
“witha “difficulty, because although the’ Iquéktion ` in the sult-is 
"whether the Ppldintif i іза" to the principal contract, While . 
the" Question ‘in ‘the’ proceeding under section 34 18 ‘whether’ he . 
is a’party to the arbitration agreement, ‘the two' questions are, 
when’ the ligretinent is ‘contained ih the ‘contract the" same. 
‘To’ décide"óiie will be to decide ‘the other. It’ will ‘thus’ appear 2 
‘that where the’ dispute, Tüiséd. in ‘the suit is а: dispute: as to 


| “whether the plaintiff is а party to the contract 'and the defendant 


B 


‚ makes. aj application ander section „34 on the basis ОЁ an‘arbi- ^ 
> tation Vhereéideht which’ die contract contains,- the’ court’ if > 
. "decidts "the "Bist questió "ünder the ,sectlon, "will be’ virtual 
-deddis the thain or perhaps. the only: issue in the ult. Tf it. 
"holds" that "thé ‘plaintif i is hgt a рану | to the àgreenient, which. 
vill, ‘involve’ its holding. that һе" ‘also not- a party to, феї prin- 2 
а veipá] cot tract, Such décision will be a тезка, not "for: Staying the Е 
ад ых for ot L'stving 1 ite’ ‘The suit will remain alive: and in 
ate "thé same i „issue will "be ted "again "in the form ‘of an "fisue 
relating ‘to the Principi Contract. , Even if it "holds. that. the, 
, plaintiff 1 li à рану! to ‘the à agreement it will again decide | the main "ol 
sue raised’ in the suit Би will be equally unable fo stay it. 
because ‘the "dispute i as to whether ‘the ‚ИПИ, is á .partv to the - 
principal contract is. not within" the Jurisdiction ‘of cac 
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In such, circumstances, ‘the inconvenience and undesirability" of 
the decision of the main. issue in the suit being forestalled ' by а 
decision on the “application, is plain," When such а position is 
' Sihely č ЧӨ, result, the court. may properly desire їо refrain from 
creating 'it. . It «cannot be- said 'that by following that course, 
the Court may be helping a person who, desiring to ‘avoid arbi- 
‘tration resorts № die. simple expedient of filing a suit and alleg- 


ing therein that-be is no party‘to the contract on which the de- - ' 


fendant is seeking to make him liable. Аз I have, already pointed , 
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out, 2-dispute,as to, whether-the plain i is at all a party to the Chakravartts, C.J. 


disowned çontract can never be within an: ‘arbitration clause 
contained in it and since a stay must'be refuséd and the ‘suit 
allowed to proceed on. that ground alone, the court will provide 
no additional advantage to thé plaintiff by nót deciding on the 
, application under section 34 Ње gusten of -his being a` party 
to- ће agreement, 

Ie must; however, be азад that the court t has jurisdiction 
to decide on an application urider section 34 whether the plain- 
tiff in the suit is a party to the arbitration agreement, even if it 
involves deciding whether he is a party to the principal contract. 
"That question: is опе of the three questions under the section 
and in disposing: of, the application, it may always be decided. 
"Indeed, it must be decided before the court can make an ‘order 
for stay. In the case of Khusiram Benarsi Lal v. Hanutmal Boid 
(1), it was. held by S. R. Das, J. that where ап illusory and de- 
"monstrably frivolous;-plea regarding the formation, existence or 
the validity of the contract was set up in the suit, the Court 
would act properly ‘in deciding the matter on the application 
itself and if the decision’ went against, the plaintiff and it pre- 
vented himr.from agitating’ the same issue’ in the suit on prin- 
cipleg.analogous to tes, judicata, he would have only himself to 
thank. The large question whether, when: the contract is 
admitted but the. question of its legat:existence or validity is 
raised*in somey other form, the court will or will ‘not, in the 
exercise of ‘its discretion, decide the question on the application 
under séction 34 ‘by жау of deciding it in relation to the agree- 
ment, does not arise in thé present case... Here, the dispute raised 
in the suit:as to whether the plaintiff” is at all a party to the 
P contract is:dbviously not one ach the arbitrators апа the 

Qs (бид), 6з, Сум. юк. ег и 


ny 


, 


П 


"ә Lid 
i t 
С d 


ato 


— n 


Р. `В. 


`, Chakravertti, C.J. 
Uo 7 ' Was a-party to the agreement. ' At. the close of his argument; ° 
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Ж, ` А m eia. ^3: 
b. Wright шереп in the иш is a same dispute, А 
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suit can in no.event be stayed. © In: those tircümstances; - the ’ 


question, is. whether | t 
issue by way „òf, deciding the. question of ;parties in’ relation. 


р. "10 the agreement.’ In my, opinion, it ought! not’ to 48 so un: 


D 


a 


necessarily, particularly when, there. is No ‘reason ‘for saying. that , 


ү; 
оа 


А E. Mr, Вайег}ее,. who appeared for the? Appéllant- | 
` Contest the propositión that ЧЁ е court was to make' an order 


D 


did: not’ 


he no longer -contended that ‘even that question was wholly 5 
concluded by’ the decision, of the Supreme Court. ‘But he argued | 


whether or. not ‘the plaintiff was ‘prima :facie a party апа not to 
* decidé “finally whether he was in ‘reality a party'to a valid arid 


subsisting’ agreement. .Mr Banerjee pointed ‘out that the ex- | 


pression, "any party ‘to’ an’ arbitration ‘agreement” which 


' occurred’ in section 34, occurred’ also in’ section 3g: where’ it could . 


not possibly meah a: party in fact and in law in‘all circumstàncés.. 


Among the. ‘applications’ which séction 38” provides ог, i$.an ` 
. application challenging the existence or validity of. an arbitration 
; agreement and, the person, who can make such'an application ‘is ` 

‘described as "any ‘party ло. an arbitration agreement." Mr, - 
i ^ Banerjee “contended that, a’ person-denying that any arbitration, | 
agreement with’ him: existed or saying that the ‘agreement was: . 


yoid, so that he- was party. to nothing, could not, be actually or 


legally a'party to thé agreement ‘if his contention was cqrrect and ' : . 


n 


since even such a person, could apply, under ‘section 33 under ., 
the, description “апу ‘party, to an arbitration agreement,” the ' 
expression: could ойу’ mean. formally and externally; а .party.. 


The same meaning, Mr. Banerjee ‘submitted, ‘should be ‘attached: 


to the expression in section 34. ^" 


x s^ Aq. ` 
roy 1 i ку we 


"Uo Ав am.iiot-deciding the question whether the Appellant 
‘is a party to the-arbitration agreement, it is not'reaily à j 


4 


to:deàl with thé ‘contention’ of Mr. Banerjee; but as the matter. |: 


“FY 
^X 


«Was argued at great length. I may briefly express.tny views omit. 
SERENA 1 Meu амы е Ба 
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т on The question Wliethier a person is a party to an arbitration: 25 

agreement can arise in a’ proceeding tinder section 34 in Various. 
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Й 


„the Court -ought still- to: ‘decide: the . ^ 


for stay aider section} g4, it had „го, decidé whether the. plhintiff - 


" that all that,section- 34: required’ the Court to 'do was to вёе г 


m 
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forms... It can arise in “relation to. an. agreement, outside the ` Gv 
contract asserted or challenged i ‘in the’ legal, proceedings or.it can EE 


be itt relation’ to` an agreement. contained i in the contract. In the € 
E case, ‘the decision of the question on ‘the, application under : Moran & Co. 
Section “$4 will involve, at least ordinarily, : a decision of. any issue Lid. 

‘as ‘to the. | contract, ‘but inthe second ‘case it will As to its M 
natüre; the' question" may simply, be "Whether | the plaintiff i in the P EM 
legal: ‘procéfding or in the applicant, under, section -34 is а signa- 


= 


lory, to the z agreement - "at all; or it máy, be: wWhether,, being a P. B. 
signatory,” he is a signatory in, his own, right and ‘on: his own Ghakravartti, C.J. 


; account, ' 'ог again, whether the agreement is not void, being 


contrary to law ог founded on mistake. or “vitiated by. fraud, 

зочћаг although the person concernéd i is a signatory, there,is no $e 
 Agrerient i the eye of law ‘to which he.can-beitaid to-be a / 
г party- E ES poat P" ` 


EE К би 2 атои 
2 Е Й 


“We ate concerted here only, with а case where’ the айй: 
'tion agreenient is contained i їп Һе contract. “which has been put 
into issue in the legal proceedings. We are also concerned only 
with а case where the question" is whether the agreement and 
the contract containing it -were between ‘the plaintiff in the 


guit and „ће applicant under, section 34,80 that thé plaintiff 


‚ іа party to the, ‘agreement. - As at "present, advised, 'I am. int 


clined ` ito agree. with Mr. Banerjee, that if. the;person whose: 
coficern ‘with’ the agteement is in question: is a. signatory to the 


contract ‘and formally a contracting party, that will be sufficient 


to. ‘enable’ the ‘Court to hold, for the purposes of section 34, that 

he i isa -party to the agreement. ; ‘Ifa further question is involved 

as to whether: the apparent, contract, containing the agreement 
isa, ‘valid contract’ having a legal existence, that may take the 
сазе out of section 34:00 ће; “ground, that such a question can | 
never be, within the jurisdiction of arbitrators. and’ never à matter . 

‚ agreed to be referred, but the. first requirement of the section as 
to’ the plaintiff in the suit being a; BU ‘to ihe agreement will 
"tee satisfied. — , А . ~ 


+ ` 
E А) МЧ 1 уа А 





А, UM 
Ms Sinyal E ліе tingly ‘that, we gos decide the 


queitión ; ‘ds ,to Не ет. фе plaintiff, is a party, to ‘the agreement, 
) mbmitted that’juidged even by the: Garrow tést T have mentioned, 


^ the Bd ы, not д party t to the. aei Be was not a 
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Party to the contract. He fekerkéd. us to ‘the саве. “of Patiram 
Banerjee v. ‘Kanknarrah Co. Ltd. (1), where the , Bought 
Note was in precisely ашё termi and where it was held by 


З Moran & & Co, Jenkins, Gy; Woodroffe, J: not dissenting that such a pote War 


Ltd. | 
У. 


Anderson Wright 


Lidl 


© P. B. 


only an intimation to tlie buyer’ that the writers had carried out 
their order -by making a „purchase on their account,, not, from 
themselves but from ‘someone else. The Note «did «not, it was | 
held’ make the writers parties to the contract of purchase and 
sale to "which it related, even as agents. In the course of ‘ihe 


бинт; CJ. argument, 1 thyself had occasio to refer to the decision in, 


^: 


Miller, Gibb & Co. v. Smith & Tyer Lid. (з), where the contract 
note was signed: by the brokers on behalf of the. sellers “ Бу. ше, 
authority'of our principals as agerits " and it was held. that the 
brokers could not be taken to- arbitration under an agreement 
contained in the contract. I do not however, think that we 
should decide in the Present proceeding whether Ње plaintiff is 


_ a- party to the agreement when it i$ not necessary to do so and 


by deciding that question, which is the only issue in the suit, ' 


‚ Creaté а Баг of res-jtidicdta against either the Appellant. ое 


керо 


Та the- result, I hold that the dispute. .faised in ‘the 
‘Appéllant’s suit is not within the jurisdiction of arbitrators and . 
consequently the sult cannot be stayed: Ás' no question other 
than. che ‘question of the Appellant not being a party to the - 
contract has been raised in the suit, it is not песемагу 40 cón: 
sider whether there, could be. a ' partial - -stay or whether the 


present application ought to be kept pending till the preliminary 


‚ issue is decided in the suit. The appeal is accordingly allowed; 


Фе judgment and order. of S. R. Das Gupta, J. set aside and ` 
.the Respondent's applicition under section 34 dismissed ‘with’ 
costs- -here апа below. , р MERC 


` 


Certified for two counsels., - 

A. К. Sarkar, J.1—The question seems to me very simple: 

Moran & Co. Ltd, the appellant before us, delivered to. . 
Апдетвоп | Wright Lid. the respondent | to this, appeal, two bought s] 
ntes s which were substantially identical in form. The e 


а) (ug LLR. 42 Calc. 1050. ~ (з) [916]: KB. 419. 


` 


Vor. 9j TE шон court. 

К j V 
notes, ќо far as is relevant for the piesent Purpose, are in these 
terms. © . 


t - ` 
A кў "E PEE , 2 D 


PT E Messrs. ' Anderson, Wright Lu M uA 


юз n 7C t $ Ate: A 


Dear sirs, , tos io DEP 


. , We have this is diy bought er order, эса у Your account 
from our. Principals : NES : AS 


(Then follows the кеййн of the aede ‘the dne the 
time of ARE and other terms of the purchase). 


’ Yours faithfully, 
re Pro’ MORAN & Co. LTD. 


оооу», еу Sd]-. (illegible) Brokers.” 

. Part of the goods. covered by the bought: notes was "not 
delivered о the. respondent The réspohdent made' à 'daim on 
the appellant for damages for breach ‘of contract by reason of 
the ‘failure to deliver. The appellant denied liability for the 
claim. . The bought notes contained an arbitration clause which 
has beeri, e out in the judgment delivered by my Lord the 
Chief, ‘Justice The respondeht' was contemplating referring its 
claim to arbitration under this clause but a “reference was 
actually made, the appellant filéd a suit ágainst the respondent. 
The relevant portión. of the plaint are set out below: 


“On. the qth of. July 1950 the plaintif as Бабан, 
Ы about two principal contracts between the defendant 
and one Gewarthand Danchand being Contráct Nuinbers 98788 
and 98789 . wereby the ‘said Gewerchand Danchand’ s sold „апа [от 
agreed. | to sell Hessian cloth to the quantities and specifications 
thentioned іц the, said contracts on eimi and conditions con- 
„ tained therein, 


$ ` ded be К MC 


dms S З E 


P : The defendant i is iii à Шр that the plaintif 
is liable for damages for азайуу of the “said quantities 


` 
vt 
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Cm. "under, the raid contracts et the month of March’ 1951. under : 
iod the айй contracts and that the plaintiff is a party to the said 
e contracts and is liable for the performance thereof. The plain- 
; Morin & к ©. tiff does nòt admit that thé defendant, has, suffered any даштар 
e a or. has “been justified in; not, issuing shipping instructions da 
i wg. P. ma m | 2 
5o. Rud. 


E Uwe mne 5. The plaintiff. states shat’, it iiy: ала as, Grokers in^. 
AK. Sarkar, 1.  reipéct of the said contracts of sale and purchase. The, plaintiff 


PR denies that it is а party.to the mid 'contracts or that it has any 


| liability. thereunder. wen pu эле Жу. ben ea ! 


The раілі дайа; — PN А К DES 


EO TNR that thé plaintiff merely ced aa 
"' "Broker in respect of 'the said contracts numbered 98788 and 
: : ‚98789 dated T of july 1950 and is nat a party to the «id ° 
TEES “contracts, ' - 
EN 
^). m ааа, йык. ine pini das. по Шаынуу ' 
. “ander the. iid contracts. , BO r TE RE 
В 7 Я i * C . 


` И А 
i Coa e Sot E 


6 “Injunction, restraining | the. defendant, ‘its ' servanis 


^6 and agents from claiming any damages from the plaintiff i in',' 


| $ | ` Tespect of the said contracts and informing the same against. 
ит o uos GELS 


TG 


25 section 34 of the Arbitration Act 5..8, Das Gupta T. "allowed, 
1 the application and ordéred a stay., "The question, in this: äppeal 
is should this order, be maintained? The suit cannot be sta 
‚— villes itis in respect of matters agreéd to Be referred under the 
Е: arbitration clause. , -This much is beyond question. The suit 
raises : a dispute, that the appellant, i is not a party to ће, contracts 
for sale which contracts contained the arbitration agreément, аз а 
term. Now, what i» meant when а person says, "T dmimnota ' 
party to the contract?" ' Plainly’ that, he never made, ‘the con: ’ 
: In other words, , that so. far as he is concerned, the con-, ~ 
s era doin not exist. ; ,Tt;comes, to this then that ‘dispute: that 
. “тен is not: a party t toà дођшасі is а dispute d that, the contract ~ 


` • 
Е - 
кс 


The Tespondént then' applied {ога ‘stay of ‘this iuit under | 


' 


m 


» 


* E og "4 - 
' á ‘ i А 
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С ` 
did not exist баер! io вау, иһ him; ` Such a dispute cannot be ^ Су 
. within any arbitration clause contaixied in the. contract denied. » 
` Jaike ig; ‘read. Bere; not “because 1 som thing | new was, said but iis 
because-of the manner in which ' it was said what Greene L.J. Moran & Co. 
eid in Toller v. Law' Accident Insurance Society Lid. (1). Led. 


‘ 9 "fr the Arbitrator (assuming it. was referred to” ` him) 
' fouid chat there’ was nd Gottratt it ‘existence at all AUN 
‚Р Boso he would be deciding that the very arbitra- A K. Sarkar, J 
tion clause which founded his jurisdiction never existed and 
therefore he. never could have bad any Иса to deal 
'' with that matier S 


uar D 
^ 


Likewise, in ‘this case if the discs whether the appellant 

‚ Wasa party to the contract containing the arbitration agreement, 
‚жаў within that dgreemient ‘and this dispute was referred to an 
arbitrator under that agreement and, the arbitrator. found that 
E the appellant was not'a party to the contract and therefore to 
the arbitration agreement, he would have. found that he had no 
jurisdiction to come to that finding. The, other disputes raised 
_ in the suit, namely, the reliefs claimed under „heads (b) and (c) 
are: consequential to the dispute thát the appellant is not a 
party to the contracts for it is claiming them. on, the basis that 
it, was. not ‘such a: party, and not on any. other basis. - It only 
remains tó state that- ,even it it could be said’ that the dispute 
that the appellant was, not: a party to, tlie contracts. was idle and 


е Vos эз, 


ADM 


that, would have made nó difference. It. was said in Monro v. 

Bognor, Urban Council 9 gx ger $ 
m E The only point: is whether the claim which i is d i » 
' whether it is good, bad ‘or indifferent comes within the 
submission. to мыш "n NE 


DE ‘also Johar Ратазѓат у, Lui Dreyfus e Co. o ~ 


1s P 
à 


d" my ‘opinion ањ фай. is not in respect of matters 
std to Бе referred ahd-on that nome alone the stay ! must 
be refused. > . 
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It was said that this case is governed by the judgment of the 
Supreme Court in 4. M. Май & Co. v. Gordhandas Sagar- 
mull (2). This contention: was accepted by S. К. Das Gupta 
J. who ordered a stay feeling himself bound by the judgment oF 
the Supreme Court to do so: I am. wholly unable to agree ‘that 
the Supreme Court judgment covers the present case, What had , 
happened in that case was that the appellants before the Supreme 
Court had delivered to, the respondents there, a document. in 


+ these terms: > 


“We have this day sold by your order and for your 
` account to the undersigned.” (Then followed the partie 
culars of the goods sold and the terms of the 'sale). \ 


The document was signed by the appellants and below the | 
signature the word “ brokers" was ‘written, The word " under- 
signed " in’ the above quotation therefore meant the appellants. 
They also delivered a corresponding document to a firm called, 
Bengal Jute Mill Company stating. i 


“We have this day bought by your order and for your 
account from the undersigned." 


This also was signed by the appellants in the same manner 
as the first document. Part of {һе goods covered by the first 
mentioned document not being delivered by the respondents, 
the appellants preferred a claim against the respondents for 
damages for breach of contract which the respondents repudiated. , 
The appellants then referred the dispute to arbitration under an * 
arbitration agreement contained in that document. An award 
was thereupon, made in favour of the appellants. The respon- 
dents them applied to have.the award set aside on the ground 
that the arbitrators had no jurisdiction to arbitrate as the Bengal 
Jute Mill Company and not the appellants were the real parties 
to the contract for sale. The dispute raised by the respondent 
was that the " appellants were not parties to the contract in their 
own tight as principals but entered into the contract on behalf 
of the Bengal Jute Mill Company." See 4. M. Май & Co. v. 


'Gordhandas Sagarmull'(1) Their Lordships of the Supreme 


Court held (at p. 128) that, the question whether the i ra 
(1) (1950) 87 C.L.]. 138 , 


Vener] г :, HIGH COURT. - 153 


, А 


bad made tbe contract in their own dit ог, оп behalf .of others Civ, 
ig a matter, "which turns upon the true, interpretation of the ES 
contact, $0, that the respondents 1 must have recourse to the con- 5 . 
E ло, establish their claim that the. appellants y ‘were not bound Moran & Co. 


“as pricipala, while’ the к зау, ды were: " “They added, Lid. 
(p; 128). y А v. 
us ы Anderson Wright 
MES ie kad. 


a If iat ds, the position, "ds а dispute, the determina- 
Bon of which turps,on a true construction of, the contract, A. K. Sarkar, J. 
would also seem to be a пио, under or, arising out of or А 
cgnogrning, фе, оттай. "M ES ie З 


ө In thi view of. the matter hey re refused to adjadge the award 
void and 'set, aside t the judgment of a bench of this Court from 
© which the appeal pa been, iken, TU Forme pointed 
“ont км oH SEE 
ME “The ‘error into which the йлн Judge of the 
Appellate Bench of the, High Coyrt appear to have failed 
was their regarding the dispute raised by the respondent in 
respect of the position of the appellant, under the contract 
‘as liaving the same consequence as a dispute as to the con- 
жш rer. Neen entered into." 200.03 
dr. "n therefore" quite dam that the Supreme Court held 
that a“ ‘dispute.a as to, tle contract eyer ‘having been entered into " 
was a question | outside the arbitration agreement contained in 
the contract. “Т have already shown that the dispute raised 1n 
the suit sought to, be stayed jn the present case, is.a dispute of 
this Kind. The Supreme | Court judgment therefore supports the 
view that I haye taken. If it is necessary to do so; I may point 
out that, in the case;in the Supreme Court, the party challenging 
the award had admitted that the other side was a party to the 
contract and the only dispute was whether it was a party in its E 
‘sown right ‹ or on- behalf of: some. other person, With a dispute of 
that kind we have nothing. to do in the ри case. 
3e Canta о 
"A point was made by Mr. Sanyal m before a court can 
stay a suit under section 34 i it must find also that, the party whose 
suit is sought to be stayed i is a party to the arbitration agreement. 
Mr. t Sane eret «this «contention. ‘No ош this is the 


x 


аы 


1958. 
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correct’ position. '« Mr? Sanyal has invited us to hold that his 


client was not'a party. '1 do not:think' it necessaiy to decide - 


that question for the stay'must'in any event be refused on the 


Morante Co. ground that the suit is пог in respect'of matters’ agreed to he, 


iran 


dien. EM 


Ltd. 


’ 


' referred. It'is true that if I'am wrong in my. view that the suit- 
is not in' respect’ of' matters agreed 'to be referred; it may be 
necessary to decide whether Moran ‘Co. Ltd. маз; а party to the 
arbitration: agreement. . But ‘if I'am 80 wrong, it would follow 


4. K. Sarker, J. on the facts of this case that Moran & Co: Lid. "was a’ party to a 


the arbitration agreement. In’ this view of the йацег ‘it i$ not” 


necessary to go into the question, raised by Mr. “Banerji that all 
that:Section 34 requires ‘before a stay can be, ordered under it, 
is a finding that, the petitioner for the : stay and thé fespórident*. 
to the petition are prima facie parties to the arbitration agree- 


ment åñd' it need not go further and decide whether they'are the , 


real parties. I wish however to say that I do not appreciate.the | 


distinction between a prima facie party to a contract and a real 

party to'it,” In my view the making of such a distinction: will 

lead to confusión- being created ee al, 
It Was seated in- de pein for 4 stay that", Ue ^ E n 

“з. The said two contracts: are ШЫ: ‘contracts and 

the réspondents i in апу event apart from any liability of any, 


other person or’ persons are liable under tHe sid two-con-« ° 
tracts, Бу reason "Of well established! practice "and custom б 


'in the.mafket for the said. goods. as well as in Му Mieri 
With regard ‘to’ the аын under ' the custom thus alleged 
it is enough to'say that, the suit'does ‘not raise any dispute about 


it. Even, therefore, if ‘Such a dispute is within {һе arbitration 


agreement, we ‘have tiothing’ to do with Mani in ше „présent appli: 
cation for stay. ' pe hour road 


ee V gay 14& ) 


I therefore теб ‘that‘ the  appéal'should be allowed. zu 


. Sanderson, and Morgans: ‘Solicitors for the Appellant. 


У 


Khaitan’ č Со: i " Sojicitors for’ the Respondent; Fa К i 


ЧАА ^ LM SS ^ 


ser 0 a E pea allowed with gost. ae 


‘Vou. 91]. AM E уыз ` HIGH COURT. ; . f 15% 
| t ' l 


r EEN a . ORIGINAL уші; gc s С! 
Lei А ү ; i Before Mr. ‘Justice P. B; Манат АТ Е | 
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; А xn тораи .MUNDHRA а Awormé. — © (Ov. 
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— 
Ё : May, a1. 
Chamber bikie оа ‘Side. Rules, Chapter VE-The, Master's Jurus- 
diction —A pplication, for extension of time to file written statement— 
` Whether’ ihe ‘Master’ ir competent tò entertain such applications—Rules 
: Жу шл ete fim depends а аш 
е Rules. 


Crus ks 8 
Tv $ 


ТА the, a ania mentioned" in, ‘Rule, 13 of Chapter VI of the 


nidhive and the langusge of Rule 12 i» that the ^ Master may transict all 
such ‘business and exercise all such' authority and jurisdiction?” "The Court — 
or. tbe Judge nevertheless always retains’ this ‘Jurisdiction not withstanding ' 
Rule 18. t > 
i t ‘ 
: а СЕМЕ АЕ ws РРА 
nee cible in” Chamber can still be the subject of, delegation tọ the Master 
tider ТЮШЕ Аа bf Chapter VI : 


* - 
+ Ж 


Ts „Rule 1s of Chapter VI having said tiet 'te Master Say ишн al 
bpsiness and, exercise “all such anthority. and juridiction as under these 
 Tuje may be transacted, or ‘exercised by a Judge in Chambers,” it must be 
said to include and not exclyde the judge's powers in chainber to enlarge 
and abridge time under Rule, 46 of Chapter 38 as being “ such authority and 
[ий cu шат Doe mie A} ie panse ена А 
` edge in ©зашЬав.? лал р ay 

Є dé еа ашан chs: Min ies онсе giant cedo 
' of time to file written statement and subject to, Rule, 12 of срама 
таоце наа. i: 


i ° "Application; by the Defendai for. extension, of time to’ file 
"written statement: EE 


Ss СЛ, at К ' " 


E Эс: ‘Bhabra fos. ite Detendantapplian. -, . 


wove 


тве judginent at the Gourt: was «as follows: =. 


sex 


{2 Apphoation in re` „Suit-No. A55 ‘of My: 
" " М à oma aA а - 
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/ а 1 
S Суп, P. B. Mukhar]Ji, J::—This ıs Һе defendant's application 
AS for extension of time to file written statement. The application 
ui was made before the ‘tame expired. ' The application accordip 
Tubidas to the usual practice was made before the Master. The? рп? 


Muüfhra opposes this ‘application ‘and ‘challenges this practice which'I 


v. 


Gindliari Sarma |, 
: Сһшшуеду шше: The point is now taken before- me that the Master has 


no jurisdiction to receive such application and although being 
Мау, ar. | now contested it has been referred to me under Rule 12(a) of 
Chapter VI of this Original Side Rules, the application before 
the Master in its inception was without jurisdiction. 





/ 


It has now been contended by the attorney for the respon- 
dent plaintiff that it is a practice which is now justified by the 
Lules of this Court. ‘He has relied on the well-known decision 
of Panckridge, J. in Moni Sethani v. Radha Kissen Chamaria 
(1). Panckridge, J. in that case after stating that the matter was 
not free trom doubts came to the conclusion that— - 


“In the absence of a clear indication to that effect I 
am unwilling to hold that Rule 2 as amended ‘was intended 
to exclude Chapter 9 ош the purview of Chapter 38, 
Rule 33.” 


This principle was followed with'approval by McNair ]. in 
Ranendra Nath Dutt v Manicklal Mitra (2). 


The" substance of. this ‘point of contention will be made 
clear by a reference to the respective functions of the Master'and 
the Judge in Chambers ресей in the Rules of the DEUM 
Side. 


Chapter VI of the Original Side Rules dealing with Cham- 
»ber business provides in Rule 1 that'a Judge will sit in Chambers 
unless notice to the contrary be previously given, and “all appli- 
cations in Chambers shall ordinarily be made to that Judge only.' 
This is the general rule. On the"question of business, to be 
disposed of in Chambers by the Judge a list, not exhaustive by ^ 
its very terms, is given in Rule 11 of ‘Chapter VI. The ‘open- 


= (1) (1907) 48 CWN бог *- f, (2) [1940] LL.R. 2 Calc. 511 (517) 


am told had been followed without protest for quite a long ` 
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Voro] ` wet 


^ 
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i HIGH, COURT. 1 


i - 


ing words ot Rule i1 provide t thdt “ Thé busiriess to be disposed 
of in Chambérs by a judge shall "оће of ће: ‘following matters 

addition to' thé matters ‘which under any other Tile or by 
беоне thay; Be disposed of in'Chámbers" , ‘Phén‘a list of about 
18 kinds'of matters is given. Emphasis is ‘placed on : the ‘words 
" all applications in Chambers shall ordinarily be made to that 


+ ‘Judge ‘only "5n Rule 1 "Chapter VI and ‘the’ words “* the: business 


to be disposed, of їп "Chambers by a Judge shall consist^of the 
following matters "'in Rule 11 Chaptér VI and dlso‘on the words 


‘in addition ‘to the matters which ündér any other-rule or by. 


Statute has to be disposed.lE in Chambery "'in the same Rule 
“з. 


t 
4 


Mr Bhabra, — fót the apblicint defendants and 


` asking "for ‘extension of time to file written statement for his 


“clients Ù in dus case, | ‘has ‘draw my ‘attention to ‘item 12 under 
“Ше? of Chapter’ VI which says “applications for time to 
plead " may be made to the Judge їп Chambers. This ‘He says 
is an application for time to plead because the application is to 
extend time to file written statement which'is а pleadirig. Lam 
disposed to accept that submission as correct. ‘Then he draws 
шӯ attention, ‘to Rule aa of Chapter VI where їг is ‘sdid that." Бе 
"Master may, ‘transact all such’ business” ‘and exercise all ‘such 
authority and jurisdiction as ünder these rules may ‘be transacted 
or exercised: by. the ‘Judge i in “Chambers.” ` Therefore; he says that 
ordinatily ‘what a Judge ў in Chambers can do thie "Master can do. 
Hence а jording' to him the Master has' jurisdiction’ ordinarily to 
gnr. extension of time to Ше ‘written ‘statémenit. ; 


П 


T "The! main “controversy has ceritered’ round" cr ИЯ 


' words “ except where otherwise’ ‘presctibed " in Rule 12 of Chap- 
| ter VI.’ d is argued on "behalf of the plaintiff -on the strength of 


these ‘words ‘that, 'ältholigh the: "Master "is a” "kind ‘of А qualifiéd 


‘delegate’ for the Judge in Chambers). and аз such competent to 


.dén "with Chamiber business ‘with tlie ‘exceptions ' mentioned’ in 
"Rule ла, hë” certainly is ‘ndt ‘also ‘qualified “delégate’ where it is 


' "otherwise prescribed ™ by the’ niles.’ ТЬе ‘question now is 


whether Ж of time „to file written statement is “ other- 


зше. ‚А reference at this” stage | to nile 


YT. Ун у. 
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ote М of the ginal Side Rule vides: . e ' 
RET a t « "WEE 4 RN A ка ier ise 
^^ Takida зз 7 ^ The. Court rsa. Judge "i have power | © LC 
,"Mundbra ‘у, x abridge, the. time Appointed by these rules,” i x 
NES A, 3 & Won dep o 
> Giridhari Sarma “` EON Ue ue ki 
«Chatarvedy./ The power ep. is to ie Court or dig Judge i it ahy, line 
ге appointed by 'these rules, réquires to be enlarged or: -abridged. HE 
СУР. В. is a; specific provision for enlargement of time. The time to file 
a AMukhary, A 


written, statement, is ;prescribed- by Rulé, 4" ‘of Chapter, ‚УШ, d i 


“the Original Side Rules, where dti alder, а 


i HE лез» otherwise ordered, bes. writ of summons other 


ua ФАЙ writ of ишара in а moxinary maji Shall require 


За, ‘every defendant, to enter an appearance, and to file a 
Written: statement, within such. time, after the, service of the 
y rit, as the Registrar maj fix, Bavitig regard to the residence `` 


t 


`of the defendant ; от defendants ав, s, given, іп’ the рл aA | 


$ СА PS Р P 
he tont. “ yt ^ Ў 


z y 
| The time; to file written, statement is. thus; 0) acr the times | 


“appointed by these, rules within ‘the. meaning of rule “46 “of D 


‘Chapter XXXVI." Tis. -therefore. contehded, by, the .Respon: > 
-dent that under that rule. the, time can only be. enlarged by. the! 


‚ Court or the Judge; and not’ ‘by the Master, Оп, that "Basis itis ^ 


, argued 'on behalf of the Respondent that ‘the practice of moving 
these: applications f for extension of time: to file, written’ statement 


“before. the Master ` on, ithe ground’ that they аге usually, uncon: , 


' tested is a practice which is: "against, the Rules of ‘this Court; ї 


| This contention’ is ‘powerfully ' reinforced. by the List’ given in” 


| Appendix Z, of the Original Side Rules, where it appears іп’. 
Jtem 87 ‘thereof that all applications for enlargement and, abridge“ 
"merit. of time must- be dealt with by, the ‚ Judge and not by the” 
Master. I was at first considerably impressed Ъу this argument 


‚оп behalf. of the Respondent and' was inclined: to hold that, the - M 


: Master had no. jurisdiction; but on a closer consideration’ І Bave: 
. come, to; ithe, conclüsiori- that “the Master's Jorisdictiori , сап! tbe 
"ügheld on the basis of these me SM uis "avs 


EE ^ A 
Mid d m 


dodici: jn, this respect. Bárring the - exceptions menüóned | 
dn: Rule 24, оЁ Chapter A M, of the Original, эде Riks the Мамет г 


A + 
[ леч 
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Е will. state, "brief the reasons for upholding the: "Masters |, З 


Vot. cj: V E i "mod COURT. 
exercises the’ sanie juried as the Тез in ‘Chamber’ business. 
. This concürrent Jurisdiction. of the Más ter às permissive’ and the 

language of, Rule 19.15 that’ the’ Е Master : may transact all such 

hysiness and ‘exercise all gud authotity* and’ jurisdiction.” ` "Thé 

"Court of. the Judge, nevertheless always retains this jurisdiction 
‘ notwithstanding Rule 12.’ The two decisions ‘of Panckridge Т. 

and. McNair, J. to which I have made a reference do no more 
. than’ assert such. right in the Court.and I-do not read them as 
' any authority to say that the Master has no jurisdiction to ‘en- 
, large ог abridge time: for written statements. Power‘to enlarge 
` and abridge. time that is given to the, Court ог the Judge in Rule 
46 of Chapter XXXVII ів specially provided for i in the two cases 
where. (a) the. time appointed by the Rules and (b) the’ time 
‘fixed by any order has expired. , That i the firit part of Rule 
48. The second. part of Rule 46 concerns the , expression 
“although the application. for ‘the saine is not: made until after 
the expiration of the time appointed or “allowed "апа this en- 
sures that. the power, of ,the.Court or Judge ‹ can,be exercised 
. even after the ‘time fixed by the Rules or Order has expired. 

That means _ it expressly preserves the Court's, ‘or the Judge’s 

power to abtidge or enlarge time, | which might have been 
doubted | in the absence of such” express provision, -because the 
' time? fixed’ uhder the: Rules or^ any ‘order “has expired. | But 


this power of the Judge to enlarge and ‘abridge time in so far as | 


it is exerciseable in Chamber can still ‘bé the subject of delegation 
to the Master, under Rule:12 “Of, Chapter VI. ,'The words “ where 
otherwise prescribed " -in Rule 13’ of Chapter, VI. mean where it 
is prescribed that only a Judge and aot a Master can determine 
'; the Chamber Sunimons | I do not read’ Rule 46 of Chapter 38 
to be a case “ where it. is otherwise prescribed ”, On the ‘contrary, 
` Rule i$ of Chapter 6: having’ said that the Master may transact 
all business and, exercise " all-such ‘authority’ and jurisdiction as 
under these rules may be transacted or exercised by a Judge in 
‘Chambers 7 . it must be said to, includé ahd’ not exclude the 
judge's powers ‘in. Chambers ло enlarge ; апа: abridge time under, 
‚ Rule 46 of Chapter: 88 as being “ such authority and jurisdiction 
ar under’ these me may: ‘be trarisácted аа: exercised ‘by a. Judge 
in Chambers”) > | 1 
L therefore, : ‘hold (Вай, tie Mister: as jurisdiction to grant 
extension of time to file written statement and subject to Rule | 12 
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of Chapter VI of the Original Side Rules. As the Judge can 
always entertain, such application I in the exercise of my juris- 


diction treat this application as one made before me. 1 grant - 


time to file written statement, till the 15th June, 1953. Defend- 
ants will pay the costs of this application. Certified for Counté. 
S.G.P. : | ii Application granted. 


e à 


' ' g ‘ Ea 


Й 


APPEAL FROM ORIGINAL CIVIL. 
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| Before Мт. Justice KC Das Gupta and Mr. Justice 
І ^ P. №. Mookerjee. ` ` 


_AJIT KUMAR SEN & ANOTHER. 

^ v. 
THE STATE OF WEST BENGAL & Ornzns.* 
Interpretation. of slatute—Mandatory o: directory provisions, tests of» 


Election—Section 45 of the Calcutia Municipal Act 1923—WNolification fixing 


date of election published “ less than two months before the date" , 


of: election—Question of validity of such notification and consequences 
thereof. | = ve В 


The mere fact that the word’ “ shall" has ‘been used does not neces- 
sarily justify a conclusion that the mandate ıs imperative The Legislature 
does not want its main object of legislation to be defeated by breaches of 
comparatively, unimportant nuno: provisions, and inspite of the fact that 


‚ the provisions appear in the form of command with the use of “ shal ” or 


* must," at is the Court's duty to find out in each case whether the Legis- 
lature intended that disobedience of the command will nullify the other 
connected acts or whether it will have ‘no such effect d 


,' The, harm and inconvenience that will result, from holding a com- 
mand to be imperative should be weighed against the harm and incon- 
venience that will result from holding the command to be directory, and 
the ‘conclusion which resultsein"greater harm should be ‘avoided as that 
could hot havé been the intention of the legislature. li must have 

the intention of the Legislature to avoid greater harm at;the cost of the 
ues | 2 ren 


` * Appeal бош Original Order No да of'1953- ' n 


Ver.or]', ' 5 бу, , пон court, ^ ES 


H, the provisions regarding the time of Tabiat of the notification 
beheld io be wnperilve entailing thé cmsequences of mvalidiy of the 
proceedings, very, serious’ inconvensence will result. As regards the pro- 
vision of publishing the noufication not less’ than two, months before the 
dite for election, the Legislature must have’ mtended that ‘disobedience of 
this в ргоуйюл will mot have, the effect, of invalidating thé other acts done, 


' vss тыал te ne Е. 


^^ Even when'a provinon ш feld to'be dndetóry, liis negesary that there 
~ шша be substantial compliance therewith, Ла the present case, about six 
weeks’ ume was given: instead of ‘two ` months’ time, ' as' prescribed under 
Section ‘45, and this must be held to, be, substantial орле: with the 
directory provision. , | ы, E 


EE жые ee NN NS 
Ls, m many Instances, 'extremely. difficult’ айй the language is'not always a 
sure index. Broadly . speaking, there are three fundamental tests ito be 
applied for the determination of .this question. „They ‘are based on the 


- eonuderation of the scope and object ‘of the ‘enactment im question, on 


consideration of justice and balance of conveniences and, on 2 consideration 
Of ‘the nature’ of ‘the particular provision, namely, whether "it affects the 
performance 'of à public duty ‘or relates to'a right, privilege or‘ power,— 

ае чаласы Б enc alae: їп the latter 
mandatory., "s 


' 


‘Appeal by the Applicans, 2 M ; i 


m 
1 


rat 


| ‚ Application, under Article 236 of the Constitution” ee 


are . ' э“, 


The material facts will „appéar from' the dedgnene. 


6 T R. Chaudhury for the-Appellants, 


А Й l 


The Advocate General (5. M. Boie) | for the Reroniens 


"The jodgmenss of the Court. were эз follows: — 
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iuf * $ m 
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à “к, е; Das “Cupte, 4. +—This appeal i is by two TERES 
"applicants for writs of Mandamus and Prohibition. Their pur 
pose in asking the court to'issue these writs was to.ensure that the 
, general , поча: of the Calcutta Corporation which has been 


' fixed to be held on the 27th of March, 1552, should not be held 
on abe gate and further that the. election should be held, on` 
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March, 26. 
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some other date to be fixed’ by the Goverhmen of West Bengal 


in accordance with law.’ 


Msi eee ЕВ ar" Ale 


` Ajit Kumar Sen "The Corporation of Calcutta, as оша: under WE 


Calcutta Municipal ‘Act of 1928. was ‘supérieded by ап order 


session) Act of 1948 (which will be referred to hereafter for con- 


passed under the ‘Corporation: of Calcutta’ (T emporary’ 'Super- i 


. veniencé as the. Supersession Act), which. Act. was ‘originally: im 


J. force upto. the gist day of March, 1949, but by subsequent ex- 
. ‘tensions is now in force upto the gist day of March 1952 [Fresh 
orders superseding the Corporation of Calcutta were'passed from 
,time to,time, as a ' result of, which -the Corporation; of Calcutta, 
‘remain superseded upto, the gist day, of March -1953. : Two. of 


the main consequences which follow: on such an order beifig made ` 


e under Section $ are аз laid down'i in Section 4 ofthe ‘Supersession 
` “all ithe ‘Courteillor} апа “Aldermen. constituting. the 


va ‚ Corporation : all' the memberi constituting the Committees, 


S thereof . and the Mayor and Deputy Mayor of the: "Gorpora- . 
'› tion ‘shall as from. the date of supersession, vacate their 

^ * offices as such Councillors, ‘Aldermen, members of. the Com- 
'  mittees and Mayor amd Deputy Mayot; and | ^ 


a et all the powers du and functions ена may dnas 
the provisions of the Act or any rule or bylaw made -there- 
under or of any other, law for the time being in, force. be 
exercised, and performed , by the Corporation or any Com. , 
mittee’ thereof or by: the, Mayor or Deputy Mayor, or: by. 
2 Councillors ог Alderinen shall during the period of’ super- ' 
-' sesion, be exercised and performed hy such person (to. be | 
called the Administrative Officer) as пау Бе appointed ' bv 
the Provincial Governmient in, Hut реа M Р ; 
А ae We ÉD - 

. Sub-section 2' of Section , 4 of the Supersession Act lays раа; 
what is to happen, on the, expiration of the period of supereession. 
‘These provisions | are in’ these, om | 

"och OM n ! PE бү" x s 
COT y rs (ау Before the райы, ‘of the" period -`of © 
,- , füpérsession, , there, “iali, ‘be “a, fresh. general eléction of | | 
Councillors and” a Б election of Aldermen in conformity: 

"with the pou of the Act and the genos “who vacated · 
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‚ Seemed disqualified, for such elections. : eo 


their овоз са ai. i) of subsection Q) shall not be 


iM ete ic 





: 6), On. the expiration of the: period of supersession. 


pa zi the. Corporation shall be reconstituted. оп the, results ОЁ the 
elections 


referred ` to in Clause (a), in’ accordance with the 
^s provisions of the Act.” : 


DM 1 
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"For the’ ‘purpose. “of ‘holding з a, “Fresh enel election as re- 


quired under ‘sub-section (2) (a) of the Supersesion Act the 
Government" of West. Bengal issued on ‘the roth of January 
экен in sheng words, ОЕТ s 


5 D 


8 
г 


i à pu Т 
. а “In exercise, of the: power conteired by sub-section я 
and 3 of section 45,0f the Calcutta "Municipal Act, 1923. 
«(Bengal Act HII of 1933), the” Governor is pléased'to fix 
` the following dates for the next Municipal General Elections 


«a, under the said Act.in the Constituencies’ noted, below : — 


A. der СА 
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acl issued а further notification in ‘these words. 


` 
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0), ‘Tuesday, the: 18th , March ї95ас--Сопашгшепсез 


E "Nos, VRP 5 8, 
^) ‘Wednesday, the FA. Push, Vig Сота 
4 ‚ Nos 9875". . o uon ` 
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EMO wee ch Rap Mo 


Dae iuh of February 1953, the оеш of West 


3 2 ЙК ал 
. or . . 
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И “Ta exerdixe Ё ће powers conferred by siad 


5 з сапа g of,section 45 of. the, Calcutta’ Municipal Act, 1933, 


(Bengal Act IH ‘of _ 1923), the Governor, i is pleased to make 
the following. amendments in notification No. ‚ M.TE-29/51 
dated the.7th January, 1953,,, published ' at раде 64 of; ‘part 


. lof the Calcutta Gazette, of the 10th January 1953, fixing 


5 “+ athe: ‘dates, for the. next. Municipal: General Election under 


| 9 in the.said ‘notification: — V Sek 
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‚йе said. Act in the different constituencies, namely. 
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„19, for the. word "dates" v ibus: the word "Час 
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А ДЕТ Е ЕСЕ 
(1) Tuesday the’ 18th’ March арн 
Nos. xd uM e 
box S er cg 
"а (a) Wednesdiiy ‹ the rgth March tegi Собна 
t0: o. Nos. 38-75; : "m 


v4 ite 


, Substitute the words, figures and letters " Thunday, 
: the arth: March; 1954—АП constituencies.” A 

Pt "gat, So Pohs aet oda 
obviously ‘the resült of this further nbti&estion ‘is that the 
Government which Һай! originally’ fixed ‘the 18th and ° 1gth of 
-Match,. 1952, for holding'a fresh general election as required , 
‘under sub-section (я) (a)"of the’ Süpersession ‘Act, have’ now fixed 
the arth of March 1958 for и this че ; 


• 
( “ўеш pu Age А ] ite ї. 


"The appellarité who ‘are duly, sicoided voters for’ di election 


$ contend” that the notification dated the 11th February 1953, is 


invalid in law inasmuch as the publication її the Official Gazette 


Was not ‘made "not less than. two months Before the: date on ' 


which the election has been notified to be Éèld'™ They applied , 
to the court for writs of Mandamus directing the respondents, 


thie ‘State’ ‘of West Већа. Мг. А. Zanían! General Sécretaty to 
the Government’ of West Bengal, Local 'Self Govethment-and ' 7 


‚ Мг А. D. Khan, Administrative Officer to the Corporation of 


Calcutta чо forbéar ‘from giving effect to the hótffibation, fora ` 


writ of Prohibition asking them to forbear’ from! giving effect to 
the notification’ and also for a Mandamus | Оп the first two ree 
poridents’ to‘ issue’ a fresh . notification їй accordance with the 
‘Provisions of sub-sections T and: g'of section | 45 of the Calcutta 
Municipal Act “of 1938. A rule nisi was issued on the respond- 
ents, but after heariig both parties’ Bose J. Bas discharged the - 
Rule. Їй appedting befóre ‘us’ Mr. Choudliury appéaring of 
behalf of the appellants. :has pressed both the contentions ‘which 


' he put forward before Bost J and both.of which' wem ia 


x . Ui " B c r А - 
Ar dun oy fay 
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cation fixing the ‘date of election must be published in the 
Offitial Gazette "not less Han two montlis before the date fixed ' 
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E ' The maín nd is that the proviso that the notifi- ^ 


Se dt E й 
Vóis-9s.] .  ' вісн covRr., 


"n 


for the "election ‘ate’ imperative tive auf die ‘resule ‘of. disobedience 
OF these Provisions ‘is: that oe notification is invalid and can 
pave по, effect" in law: Y 


S f 


Por AM саваа which 'doek nist appear , © Ме been 


raised’ in the: application, but was, raised in argiimeiit'before 
Bose T. and was repeated before us, was that,sub-sections 2 and 3 
of section! 45; ‘ofthe ‘Act can have’ no application to'the proposed 
election iasmuch’. ав. those provisidis are" only ‘for а geñeral 


* election which is held before the expiration under section 39 


of the term of office of the Councillors and Aldermen: Section 
зә of une да , Provides às follows: — : ' 


Й 


Ж Subject to the ` ЗЕЯ, òf- section 45 ап” elected 
`+ Councillor or Aldétmeh 'shall hold' ari ‘office for a, term of 


Ajit Kutar Sen 
v. 
Тһе Ste of 


K. C. 
Des Gupta, ] 


e three’ уйт; and am appointed Councillor 'shall hold office ў 
fot à term of three yedrs or for such shortér’ period” as the ` 


. Provincial’ Government ^ may at the’ time of appointment 


determine.” | . i n 
E 


EL vote 


| For a proper appreciation of the points raised it is necessary 


"ahd' .conveniént: to: set out also the provisions’ of sections 48, 44 


and 45 of the ‘Calcutta Municipal “Act, al are in these 


ирк: ` 


z 
1 n s. 2 
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Qe ксп 4509 When: a’ Vacancy occurs. in «ве саве of an 
elected Councillo# or of án Alderman by, regsón of his seat 


. béing vacant under the provisions Of section" $8 Ог section 
_123F or by reason of a declaration-made under section 41, 


or of ‘his election Being: deélaied void, or by his death, 
resignation duly accepted ‘or "renibval, the Executive Officer 


shall call üpon' the constituency: concerned or tlie! Coun- ' 


cillors, as the case шаў be, to elect a person for the purpose 


* U of filling, the Vacdney within such time as may, be prescribed. 


Qm (y ла Vacancy obli in did Ge dir ppiinte 


Cbuscillor, the: Provincial Government! 3lialf appoint to the 
rt a i person, Having the. о ‘Qualifications 


iy ot. -r 


* Secttól дд. “TE айу айешу arises ds to the’ preparation 


"gr r. publication of the first electoral rolls ‘or’ the’ holding ‘of 
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ment may by order authorise any matter or, thing ' to be done 
which appears to them necessary for the’ proper préparatio® 
or publication ‘of the rolls ог for the 5 proper, PS of) the 
elections", ; ^ 


NE a 


act Att uie: time um Süperesion Act came on the зына 2 Book: 
, Ра, “Gupta, J section” 44 of-the Municipal , Act was ‘lightly 4 in а different form 
and, was in these ‘words. , "n 


bg y t 
i py 


‘ 


ЕЯ of the first electoral rolis or the holding’ of the first 
_ elections after the commencement of the Calcutta Municipal - 
. (Amendinent), Act, 1947, the State Government may by order 


authorise any matter or thing to be done which appears to - 
. them necessary ; forthe proper preparation , or publication lof Ey 


„Ње; rolls or for the proper holding of the elections." ` | Н ^ 


bao ^u 


Section 45 is in these words: | Lx ч эз 


4 


А the first elections after. бе. commencement Joi the Calcutta Е 
Mulnicipal (Amendnient) Act, 1950 the Provincial Govern: ^: 


2 any difficulty à arises г as to ep preparation or r publi. р 


\ 


E Q) Before the expiration of the term of office of: the Г 
-` Councillors and Aldermen under: section 89 а ‘general dee : 


tion of Councillors shall be, held. 


(2) ^ Such general election shall take place, on a due. or, . 


` dates to be fixed by the ‘State Government ordinarily in the’ . 


month of“ ;orona date or dates in such other months 


,as the. State Government | my fix. 


č 
D 


T f 
- (8). "The State бойын shall fix such date ‹ or dates 


. By d“notification in the Official ‘Gazette published not less 
; than two months before such date or dates" ~ 


ug, 


+ 
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‘It is necessary to decide what кошо are meant by the 


Legislature when it said in section 4 (2) (a) of the Supersession, 


‘Act that,“ there shall be a fresh general election: of Councillors 
and a fresh election of, “Aldermen in conformity. with the pro- : 
‘visions of the Act .. ate wt Mr, Choudhury ‘contends ' 


that the Words " provisions of the Асі”, in section 4 (з). (уеп. ' 
‘have no reference to, ‘the provisions of sub-section (я) 8 (3): f 


section 45 as these provisions of section’ 45i are'in terms applicate 


Ха. SH З S Е us Lobos: pz us 


3 


+ Y xoa 27 жы 


at ` 


ойу to ihe general! election Sf Couticitlon” pees it takes pls 
before the expiration” of “the term of’ “office ‘of Councillors or 


Aldermen’ under. séction $9., Не Conténds ‘that the only, pro- 
peions, “which "Ње Legislature: had in mind’ Were “the provisions 
of section 44 аһа that the general electión that i is required to be 
held" ‘under section 4, (2) (a) of the 'Supeisession. Act has to be 


"held in conformity v with the provisions of ко 44 ала no other 
provisions © |“ 


"м бөер 


“IE this contention were “correct I would: have, no’ hesitation 
in holding that in issuing the notification on, “the ith of 
February, 1953, the Government acted i in accordancé with law as 
‘laid down in’ .séction 44 and that the fact that „they thought and 
said that they were acting under’ sub-scctions $ апа $ of section 


“45 would not make, their’ legal, action Ше; 


ts “Tam n üearly 'of ‘the opinion, however: that the contention is 


nót correct. ` If óne reads section 44 carefully it is, abundantly ] 


clear: ‘that . it contemplates the’ position that some difficulty has 
arisén as regards’ the “holding, of, the \" first election," the first 
election after 1947, when the Supérsession' Act «came into, force 


E am the, first ‘eléction aftér the amendment of 1950 at the present 


, Tt “does not’ contemplaté any matter: like, the fixing of 


| electoral “rolls” or the ‘making of ` rules”, “as to how .the 


à Státions, for, the scrutiny; of votes and, other. cognate | matters”. 
'. When the: -Lagislature s said that the election should be held in 


„election „should be held. ' Thé préparation, ‘of electoral 


rolls, is dealt with, in, ‘section 34 „and 25 of. the Municipal 
Act; while section 80 provides that’ the Provincial Government 
shall make rules providing dor many other things, namely, the 
form and manner in-which ° nominations may be аде, for the 
appdintment | of a ‘Returning Officer, "for" the appointment of 
polling stations, for the appointment: of officers’ at, the Polling 


` conformity with the provisions of the: “Act, it cánhot be held that 


they had іп, тіпа’ these provisions of séction 25, section 30, and 
other proyisions touching. the: matter of election including those, 


, regarding the fixing. of a, date or ‘dates for the election. There 


is „provision forthe fixing of.a date. in’ sub-séctions 3 and 3 of 
‘section 45; "In: ‘my judgment, section 44 does „not come into 
operation ‘at all 50 Jong! as. these provisions are available. It 
В d when difficulty arises in giving effect- to these propion 
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Civ. + chat orders under section 44 can be made by the Government. 
— I am unable to" agree that because the word “such” bas been 
1953 шей їп sub-section’ 3 of .section 45, it must be held ‘that -the 

Apt Kupar Sen pròvisions in subsection (2) &. (3) of, that section -CADITOL, have i 
|o os any application to an election under the Supersession' Ад. Tha 
m m might haye been thie effect ЗЕ sub-section x(a) of the Supersession 
Ы Act had ‘not been there but the effect of section а. is that the 
K-c. ^ provisions that'are already in the Act аз regards the other general 

Des Gupta, J 1 elections should be complied with, 


г 


` 


г ‘have no hesitation therefore in coming to’ the «озш KA 

that the first contention of Mr. Choudhury tpat the notification 

+ js invalid inasmuch as the provisions С: sub-sections (з) and (3) 
of. section 45 have. no р apiid at all to the Proposed s election, | 
must fail. ore 6r uu UE £r 

‚ More important. ‘is his other contention that ihe provision in 
sub-section 3 which requires that the notification fixing the date 
has to be.published in an Official, Gazette not less’ than two 
months hefore the date: fixed “for the election is an imperative 
mandate, disobedience . of. which. entails the consequence of 
inyalidity. ‘Clearly, the mandate, has been „disobeyed in ‘the 
present case, Jt bas been published m the Official Gazette; but . 
E ! less than two months before the date fixed. Thè question i 

_ What is ‘the consequence thereof? ' 


> .- It is settled law that the mere ‘fact ‘that the -word и shall 7 
‚ has been: used, does, not necéssarily, justify a conclusion that the ` 
` mandate is imperative. Proceeding on the assumption, as they 
` must, that.the Legislature, like everybody else, does not want its 
main обје of legislation to be defeated by breaches. of com- 
«paratively unimportant minor provisions, the courts have always 
held that in spite of the fact, that, the provisions appear in the 
~ form. of command with the use of * shall " or “must,” it is the , 
court's ‘duty to find out in each’ case’ whether the Legislature x 
intended that disobedience of the command will nullify the 
| ; .other. connected acts or. whether it. will have по such effect. 
DA The rule was laid down’ іп these ‘words by Mookerjee ]. in the ' 
‘ Full Bench decision in the case of Asutosh Sikdar v.. Behar 
: Lal Kirtunia (1)., NET DAE 
No юй LLR. 35 Cale. 6i vine жю. с 707 


XT ` 


\ + £ А Б е - 
. 


2 : ы ~ 


‘ j 
4 ER \ 
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= 1 Уз» z j 
eoo Ie is swell settled, however; that ino gerieral rule can 
,, be laid дожи, аз to whether a: provision in a'statute is 
' ,' "absolute or directory, It.was ruled by Lord Campbell, L.C. 
e* in she Liverpool Borough Bank v.-Tumer (1),” that no 
., universal rule can be'laid down’ as to whether ‘mandatory 
, c „enactment shall be, considered directory only, or ‘obligatory, 
„with an implied nullification for disobediencé it is the duty 


„ Of, Courts of Justice toi try to' get. at: the ‘réal intetition of 


o; the Legislature by carefully attending to thé: whole ‘scope of 
‚\ the Statute to ‘be construed.” ^"To 'the -same effect" arte the 


observations of Lord Penzance iri, Howard v.' Bodington. 


(а), and of Grifliths.C.]. in. Chester v. Blackwood, (3)." 
DET IN St UN M ac 

^. We find also that to ascertain what the intention in parti- 
cular case, is the courts have always tried to distinguish' between 
the essential and the non-essential, between the important and 
the; ‘unimportant ` parts «of, the command. “In. the case of 
Zahiruddin v. Kirig Emperor (4), where the Judicial Committee 
of the Privy Council’ had to consider the effect of disobedierice 
of mandates under section 163 (1) of- the Code of Criminal 


Cyn. 
ERU 
1953. 
—À 
Ajit Kumar Sen 
v 


The State of 
Weat Bengal. 


K.C 
Des Сира. 


Procedure, their Lordships said: “It appears to their Lordships ' 


that the effect of a contravention' of the section depends on the 
prohibition which. has been. contravened.” In_the case of 
Dharendra. Krishna v. Nihar (5), Pal J. said as follows: — 


UN A te + No universal tule can: be'laid down 
* far the construction of-statutes ав to whether any enactment 
shall be consideted directory only ог. obligatory, with an 
implied nullification for disobedience. “It isthe duty of the 
court: to try to get at. Ше real intention of the’ Legislature 
by. carefully attending to the whole scope of the statute to'be 
is, construed;, The Liverpool Borough Bank V. Turner (1), per 
'^Lord Campbell L.C. at page Боу. In each case the subject 
‘matter is'to be looked to;and the-importance of ‘the pro- 


", vision-in-queation in‘relation to the general’ object: intended 
" W (1860), а, De с.т, LIUM. с, Vm LE 
х 77 (9) 0877, x Р.Ю, хов (212). NOCH Тр E 
(4) _ [1904] 1 Com. К s (51). DUET AM 
(4) «(947) LR. 74 LÀ.8o ' port re cu 
' 9 (0941)'47 C.W N: 156. ' et an 
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"to, be secured bj the Act, is td be taken ‘into coiuideration 
“in order to, see whether the matter ia compulsive or merely { 
» directory pi. 4 20.4. z Pa 
ab o T : y СЕНЫ 
While it is de as alieudy stated, that по universal rule can 
be, laid: down, two principles which the coürts have found 
possible to enuncíate їп considering the‘ nurgerous cases which 
have come before.the courts ín England-and in the country on 
thís question, have to be mentioned. The-first is that the harm” 
and inconvenience that, will result from holding a command to 
be imperative should be weighed against the’ harm’ and in: 
convenience that will result from holding the commarid to be. 
directory, and that the conclusion which results in greater harm 


‘should be avoided as that could not have been the intention of 


the Legislature. It must be the intention of the Legislature to 
avoid greater harm at the cost of the lesser harm. In the case of 
Montreal Street — Company ve Моттапйп i ше n2 
ou observed: pg Se 


D 


1 ) i à Hee aC 

“It does far less harm to allow cases tried .by'a jury 

- formed as this one was, with the opportunities there ‘would 

E be to object to'any “angualified man called into the box, to 

“stand good, "Һат to hold the proceeding null and void. ae 

a Sod ч 

; In the case of Caldow v. Pixell (з), where the court had to 

consider’ whether -the ‘time fixed by the Act: within which the 
Bishop shall direct the^ surveyor to inspect the buildings, of а, ` 
benefice and to report toithe Bishop what sum is required to 
make good’ the: ‘dilapidation to ‘which the late incumbent or his 
estate‘is liable, is obligatory*or imperative,‘both the learned. 
Judges (Denman and Lopez, JJ.) considered it necessary that 
ʻa- balance should’ be: ‘struck’ between the’ inconvenience of 
holding the direction of the Bishop and “the proceedings subse- 
quent thereto.to be null. and void and the ‘inconvenience of 
giving effect to.the direction. when it has been ‘made after the 

prescribed time." : 
The other principle has referénce. td. the Statutes “Where the 


d Legislature шо юг the attainment ‘of its ‘object a ‘pubiic; 


Q). По AG. we. 7. aa te pn us 
(9) GST) G P.D, pôr EL E а 


„Могла ae HICH COURT. `” E an 
duty to be. performed љу either ‘the’. Government or certain Сіп. 
other, persons. Thus in the case of Montreal Street Railway Lnd 
Company v. Normandin (1), already’ кй, their Lordships co 
ee oe о “ешын at page 15:— 


n 


“Ajit Kumar Sen 


v 
A " When. the provisions of a ‘statute, relate to the per- The State of 
Баа of a public duty and the cáxe'is such that to hola.“ Bengal. 
null and ‘void acts done’ in neglect of- this duty would work 
serious. general inconvenience, or injustice to persons who 
+ have’ no control over those entrusted with the duty, and 
, at the same time would not promote the main object of the 
. Legislature, it has been the practice to hold such provisions 
' к Бе directory only, the neglect bf them, though punishable, * 
‹ not affecting the validity of the acts done" 
кышлык Эвде 
The principle has been described i in, tisse words by Maxwell 
‚ аї page 374 in his Interpretation or Statutes: 
M 


K. C. Das 
Gupte, J 


í “When a public- duty i is imposed and the ‘statute re- 
apnd that it shall be' performed in a certain manner or 
+ Within.a certain time or under other specified: conditions, 
such prescriptions may well be regarded as intended to be 
"+ directory only in cases when injustice or inconvenience to 
others who have no control over those exercising the duty 
< would result if such кешн were essential and im- 
Рев? р £ 
As the learned court’ do not dispute .cotrectness of the 
principle mentioned above, I do nof think it necessary to refer 
‘to the large number of cues that were cited by them, 
In applying these principlés it is necessary to examine the ; 
/ scope of the Calcutta Municipal Act It is necessary to consider 
à , for the purpose only the provisions in the second and the third 
* chaptérs of the Act. Section 5 of the ‘Act’ provides that the 
Corporation shall consist of 76 Councillors of whom 75 shall 
be'elected and one #Һа Be the Chairman of the Trustees for the 
` Improvement óf Calcutta, and five ‘Aldermen to be elected by the 
Councillors in the manner provided in‘section 9. Section 9 pro- | 
videsfor the ibethod of election of Aldermen. Section 10 provides — 
ur [2017] A.C.. ame t : 
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7 for the annual: :election of Mayor. and’ Deputy, Mayor. ' "The 
"irportant. provisions of the‘ third, Chapter are, first section’ ‚30 


` which lays down the qualifications of the electors; section ‘22 


Ай Kumar Sen which mentions certain: disqualificatioris, for ‘being eqnncillówe 


"Ye. 
The "Ste. „of 
West ‘Bengal. 
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CK. С; Das 
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at 


and Aldermen; sections 24 and 35° contain provision about, the 
electoral roll; section 27 contains provisions for the’ nomination- 
of candidates, Section .89 deals, with ;pravisions "under. which the 
State Government. shall, make, rules providing. for’ the’ mode of 


holding elections. Section 35. provides that every. -election agent Ps; 


shall Keep feguiar books of account. Section 39 fixes the term of 
Councillors and Aldermen. ; Section 43 makes provisions under 


` which the State Government шау, remove Councillors: or-Alder- 


А "men. “There is then section, 48 which provides for the filing 


up of casual vacancies and section 44"which gives power (0 the - 


. State Government in passing special: orders to meet difficulties 


‘in respect of the’ first elections, and, sections ^ 45; 46 and 47 
provide for the disposal, as regards’ the disputes: as: to the validity 
of elections.’ The paramount object clearly is that there should . 
always be a, proper number :of Councillors and. Aldermen to’ 


„carry on the work of the Corporation. It is for this object that T 
i the different rules as regards the qualifications of votérs, dis: ' 


qualifications. of persons, and “nominations .of* candidates are 
made. . For the object again the Legislature made it the duty 
ot the „State Government ло, make ,certain rules as to -how the. - 
corporation. should, be. carried. оп, v» It is impossible: to hold that 
by those. words no such duty їз being provided. . ‘Duty h has also, 
been cast on the election agent by section gp. Remembering how 


different duties haye, been, cast, on different:, parties for the . 


.. ‘achievement of the view, itis all the: ‘more: clear, when!we come: 
to the provisions ‘of section 45 ,which- provide that the State 
Government shall fix a date for holding the election, that this 


, date shall be published in an official "Gazette гапа that 'the pub- Я 


lication of the date must be, not less than-two months before the^ 
date fixed for the election ,—that by all these provisions the Legis- 
lature’ was imposing a, public duty to be performed by the," 


_ state’ Government, the: duty of fixing a date for thé.election, '. 


and was further requiring. that the duty should; be performed 


n 


in a particular manner, within a certain tine. "When once.this . 
conclusion, is reached, it. becomes the court's, duty to ‘consider, 


what harm, or, inconvenience will result from : ‘holding the pro- ` 
Visions‘as egards the dme to'be imperative and what harm 


vi 
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siis pen ‘will ensue it бА боштагу.. view iis. taken. 
It has been, said by the appellants; in paragraph 18.of their peti- 
tien, that, by. reason of the.publication of thejnotification of the 
With. of November, {Һе petitioner ав found jt, impossible. to 
stand.as a, candidate at the next Municipal election, and that 
the exercise of the right of voting or the franchise, by the peti- 
` tioner will be in jeopardy by reason of the improper. publication 
of the notice. It is impossible to understand how. the publication 
of the notification has made it: impossible for the petitioner to 
stand as,a candidate at the next’ election and: Mr. Choudhury 
did not attempt.to persuade, us ‘that any such inconvenience will 
result. Indéed, Mr. Chowdhury did not mention to us any 
special harm or inconvenience that: will result to either the peti- 
tioner or to the electors or to other candidates if'the provision 
mentioned,be held to be directory. On the other hand, it is 
clear that: if the provision is held to be imperative entailing the 
consequence of invalidity of the proceedings, very serious in- 
convenience will result to the numerous candidates who do not 
control the activities ОЁ the State Government. who may have 
gone to trouble,and expenses in their attempt to contest the 
elections, Another necessary consequence, will ‚Ре ‘that Һе 


© Süpersession Act will have-to be extended -for а, such longer. 


period than would have otherwise been necessary. That also 
1$ an Anconvenience.and injury (о, ће public, which, the courts 
can and should take notice of for, it is the intention of the 
Legislature that ordinarily the. Corporation. should ,carry ‘on 
its duties. : ‘Applying, therefore, the principles, that have been 
mentioned, I have: no hesitation in coming to the conclusion 
that the Legislature must ‘be held to have intended, at least as 
regards the provision of publishing the notification not less than 
two months before the date for the election, that disobedience of 
this provision will not have Һе effect: of invalidating | the other 
acts done" А Wes i e FOX NW vg A 
Hs conclusion, ае is e Bose J. "has rightly held 
ihe: ‘provision, as regards.the time within which the ;publication 
.must be made,:to be directory... There'is therefore no reason 
fór holding that the notification of the 11th. February 1952, is 
invalid. ' Ме are conscious that even when a provision is held to 
be ‘directory, it is necessary that there should. be, ‘substantial 
‘compliance therewith. In the present case, the object of pro- 
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. viding that the onbcdon should be püblished not den than 


two months before: thé date fixed' for the election was to give, 
notice to the. intending candidates as! well as to, thé voters in 
good. time. «What: actually happened: as'a result’ of the subje- 


‘quent. notification” was’ that about’ six weeks’ time’ was given. 


‚Тыз; in my judgment, was - ‘substantial шша. with the 
oe A s frg Pede cen Hue т 
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" Inthis view of the matter, I do not ‘consider ít necessary 
to express ‘any opinion about*the correctness of! the alternative 
argument'advanced"on behalf ofthe respondent that the amend- 
ment effected by the notification of the 11th February, 1953, ` 
amounts:im law'to a fixation ‘of the s7th' February 1952 fot 
election: by: ‘the original notification of the 10th January i952." 


Т therefore bold iat the' court rightly refused: to issue any 
writ or any diréction' as че for. The арра! is ои | 


; dismissed mu COSI. р 1 


= 


P. н. Mookerjeó, nite concur in' ithe order proposed 'by 
my learned brother. As however, the questions raised ate of 
some public importance and ‘have evoked ‘considerable gue 
interest, I desire to add a few words. ` е, a 

The matter relates to the ensuing municipal elections to be А 
held in: this city to-morrow. ` Оп: the 10th January | last the State 
Government ‘published in the Official Gazette- a notification 
dated the 7th January 1952, urider section 45 of the Calcutta 
Municipal “Act, fixing the '18th ‘and 1gth' of ‘this month as the 
dates for the holding‘of the city's Municipal elections. By a 
subsequent: notification, dated the 11th of February 1952, pur-- 
porting to be an'amendment ‘of the above earlier notification 
and published in the Official Gazette on the same date, namely 
the 11th February 1952, and {issued also under the said section 45 
of the above Act the dates fixed by the earlier notification were 
altered to a7th of March i952. The validity of these notifi- 
cations’ and the légality of the electioris, sought to be held there- 
under, ‘Have been Challenged in the present рав. 


? The matter cime to ‘this court in the stiape of an application ` 


for appropriate | writs under thé relevant? Statutory dais 
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ња, the ,resporidents, the ‘State of. West. Bengal and the | 


Corporation of Calcutta, from giving effect tothe, above noti- 
fications and/or holding the city's municipal elections there- 
ufer. ‚һе application was refused by our learned brother 
Bose J. on the 19th of this. month and against that, refusal ithe 
present.appeal was filed by the petitioners who are admittedly 
duly recorded, votezs in the city’s municipal,;electoral roll.and 
who аге, represented, in this appeal by, their learned counsel. 
Mr. К. Cboudhury., The respondents. аге, the State of West 
Bengal and the Corporation of Calcutta and their case has been 
iran before us by the learned Advocate Géneral. 

. The relevant facts are not in dispute but the contest centres 
байн the validity and, scope and effect of the above notifications 
and the true interpretation of section 45 ‘of. the Calcutta Muni- 
cipal Act. The appellants contend, in the first ‘place, that 
section, 45,0f the said Act cannot apply to the ensuing ‘elections 
and the said elections cannot be held under the impugned 
notifications issued under: the said. séction. It is pointed out 
on: their behalf that sub-section (1) of, section .45 clearly, shows 
that the general election, contemplated in section. 45 is on which 
1s to be held before the expiration of the. term. of. office, of the 
Councillors and Aldermen under section 89 of the Act, that is. 
at-a time when the Councillors and Aldermen-are still in office. 
As admittedly; at the. present moment there are no Councillors 
ог Aldermen in office, the elections, so argues the appellants’ 
learned Counsel cannot beheld under section 45 (1) of the Act 
and necessarily, therefore, по date therefor, can Ье fixed and no 
notification in respect thereof can be issued or published under 
sub-sections: (2)! and .(g) of that section. In other words, the 
contention’ is that sub-sections (я) and (3) of section 45 cannot 
„apply to a case where sub-section (1) cannot be attracted. For 
this contention reliance is placed on the word “ such,” used at 


the beginning ‘of sub-section (2) and ‘also in sub-section (8) and” 


it is sought to be argued therefrom’ that sub-sections (3) and (3) 
have reference only to a general election to tbe held-under the 
circumstances, «contemplated in sub-section’ - (1). This pro- 
position is seriously controverted by, the , responden ‚ They 
do not dispute that the ensuing general elections are nqt taking 
place under circumstances, mentioned in sub-section (1) of section 
45, but are being: held under section 4: (3) (a):of,the Corporation 
of,Calcutta (Temporary. Supersession) Act of 1948, as extended or 
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. Cmm ‘amended by subsequent. legislation, which provides for the hold- . 
RE .ing of а fresh’ ‘general election of Councillors i in ‘conformity. wìth 


ps the’ provisions‘of the Calcutta Muiticipal’ Act" before’ the expiry; 
` Ajit Kumar Sen of ‘the period .of' supersession,, but-'they contend "that to’ od f 
Ora Yel general election also sub-sections (2) and (8) of ‘section $5 wo 


Wen "Biagi. apply. in: view’ of the provision in the relevant Statutes, cited 

2 UM ‘above,’ that’ the same ‘is ‘to’ be- held in’ conformity with the ре 
се visions of thé Calcutta Municipal Act. боз. и 

"Мооћетее, J. Яп” my'ópinion,' the ‘respondents! contention, той. above,” 

nase ought | to prevail. ‘Section 45' (1) of the Act refers in’ térms to “al 


d general election of Councillors "апа in that context the'word ' 


“such ” at thé: "beginning 'of' section 45 я) precedes, the words ` 

“ general < 'eléction " „іп that ‘stib-section:: to ' indicate that’ the 

^ general"election; ‘contemplated in this sub-section isa" general: 

^. election of' Councillors.” The. date of this general election is 
fixed under sub-section (з) and the word “ such” іп sub-section 


(9) has obvious reference to this‘date. Read in this light, sub- .. 


ы (я) апа.(3) will bé'attracted to general elections of Coun- 
cillors, to 'which the Act wóuld'apply and, therefore, the’ general 


‚ election: of ‘Councillors’ "under section 4 (3) (a) of tlie Calcutta .'' 


P Corporation (Temporary Supersession) Act of 1948; which is to 
' pé in conformity with the provisions of the Calaitta’ “Municipal 
Act’ ‘would attract ‘sub-sections (з) and (3) öf section’ 45. ^ Con- 

бо, sequently the date fof such general election may be fixed under 


section 45 (2) and the notification therefor may be'issued;and ' 


: published under’ sub-section (3) of section 45. The appellants’ 
7 contention on this part.of the; case: 'must, therefore, fail. Я 
"The ‘other“branch of Mr. 'Choudhury's submission is baséd. 
on ап alleged non-compliance : with thé provisions of section 
45 (3) of the Act in the matter of fixation of the ‘date for the - 


general elections, ^ In brief Mr. oes. argument оп: this В 


? point may ne par as follows: T | эл, 
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: 1953; which was duly published in the Official‘Gazette on the 
' 30th of January,’ 1952, and which: fixed the dates of the 
eral elections оп the 18th' and, 15th > ;of March: 1953, 
Bal is, well ‘beyond the requisite minimum interval of two ` 
`“ months; was perfectly іп’ order but when those dates were. 


E the афто a ишу 195% ‘Which, was аво а 


' The oe notification dated the, 7th of January ? 


© changed’ to syth of Marchi 1952, by the later notification : 


2 


wu Ы ‘ 
Vor. ġa.) ; HIGH COURT. 


) 


Я 1 ' 
_in the "Official ‘Gazette on de same date, the interval 


` between this date of publication, namely, the ııth of 
February. :1952, and the date fixed for the: elections, that 


e» 15 the a7th of March 1953, was clearly less than two months 


fey 


S 


50 that the later notification, not satisfying the requirement 
ав 0. the minimum interval of time, prescribed in. section 
'45 (8), was contrary to the said sub-section and was therefore; 
invalid.. Mr’ Choudhury, accordingly contended that no 
` general election could be held under this invalid notifi- 
‘cation and his clients’ application ought to succeed at Jeast 
‚оц this ground. To this contention ‘of, Mr. Choudhury 
the. learned Advocate General-gave a two-fold answer. His 
first rejoiner was "that the provision as to the minimum 
interval of time in section 45 (3), was merely directory and 
as there had plainly been a substantial compliance with 
that | provision even .by the second notification dated the 


. uth’ February 1953, no grievance could be made against 


that hotification’ also. In the second place, the learned 
Advocate-General submitted: that- the second notification 
was merely an amendment of the first or the original,— 
„only amending or altering.the date of elections—so that the 
relevant notification, fixing the date, would still be the first 
or. the ‘original notification which was‘ published in the 
Official Gagette well over ‘two months ‘before’ the 97th of 


` March 1953, the date now fixed for the:elections, and the 


elections would now Ъе held under the said: first or original 
` notification which was'quite in order as amended by the 
' second or subsequent notification. The learned counsel for 
' the appellants did not seriously challenge the State Govern- 
ment's power to amend the original -notification under 
_section 22 of the Bengal General Clauses Act but he strongly 


“urged that the: amendment also must, under the express terms .. 


-of that section, comply with the conditions to which the 
_ original ‘notification is subject, one of them being the re- 
` quisité or requirement as to the minium interval of two 


: _months., He submitted dccordingly, that the-second noti- 
: “fication, be it regarded. as an original notification or merely , 


as amendment of the first, was invalid as it contravened the 
, said. réquirement, which was mandatory. and, not merely 
directory. ; ; The first question therefore, that arises on these 
‘conflicting. submissions із whether the provision as to the 
; minimum interval of time in, sub-section (3) of section 45 is 


1951. 
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merely directory. If the answer be in the affirmative, this 
appeal would fail, as plainly enough there has been, even 
in the second notificatiom, substantial compliance’ with this 


Ajit Kumar Sen provision. In the other event, the further question as to 


v. 
'The State of 


West Bengal. 


`P. N. 
Mookerjee, J. 


the nature of the amendment sanctioned by sectio 32 6? 
the Bengal General Clauses Act, will arise for consideration. 
The question, whether a particular provision is imperative 
or directory, is in many instances, extremely difficult. The lan- 
guage employed is not always a sure index and it is scarcely 
possible to lay down a hard and fast rule of general application. 
Broadly speaking, however, there are three fundamental tests 
which are often applied with remarkable success in the deter- 
mination of this question. ' They are based on.considerations of, 
the scope and object-—sometimes called' the scheme and purpose 
of the enactment in question, on considerations of justice and 
balance of convenience and on a consideration of the nature of ' 
the particular provision, namely, whether it affects the per- 
formance of a public duty or relates to a right privilege or power 
in the former case the enactment is generally directory in 
the latter mandatory. These tests clearly aid the respondents. 
There is nothing in the scope or object of the Calcutta Municipal 
Act or in the scheme or purpose thereof to indicate that the pro- 
vision as to the minimum interval of' time in section 45 (3) 
must be held to be mandatory ‘and this conclusion would not 
be materially affected by the difference in language in sections 
49, 44 and 45 of the Act to which our attention was specially 
drawn by Mr. Choudhury. That difference is hardly sufficient 
to warrant a conclusion that section 45 is mandatory . The test 
of justice and: conveniehce would also be clearly on the side of 
'the respondents and, as I shall presently show section 45, in its 
sub-sections (2) and (3) also imposes a public duty on the State 
Government thus attracting the third test—for the performance 
of which certain conditions have been prescribed im the Statute 
It may be contended that the said sub-sections confer power on 
the State. Government but that power,’as will be seen later, is’, . 
clearly for the performance of the public duty to which.reference | 


. has been made,above. In my view, therefore, the third test of a 


directory enactment would also'be amply satisfied in the present 
сазе and would support the respondents. 

There are high authorities on the subject of the imperative 
or directory character of Statutory provisions and ап exharstive 
and illummating discussion on this matter is to ‘be found in 


! 1 

Vor. oi]. . c  HIGH/COURT., 

Maxwell's "Interpietation of Statutes (gth Edition at pp. 374 ut 

379. ‘to 380) where the leading cases have been collected. On this 

р point а number of decisions were also placed, before us by the 
‚ partics, Counsel, O 

[His Lordship then cited’ leading. cases on ‘the point.) 

“It is enough to refer to the. principle of construction which 
the Judicial Committee laid down in the case of Montreal Street 
Railway Company v. Normandin (1), cited, above i in the follow- 
ing words: 

f When the provisions of а statute v: to the per- 

‚ formance of a public duty and the case‘is-such that to hold 

* null 'and void acts done in neglect of this duty would work 

serious general inconvenience or injustice to persons who 

have no control over those entrusted -with the duty, and 
at the same time would not promote the main object of the 

Legislature, it has been the practice to hold such provisions 

* to be directory only, the neglect of them though purple 
not affecting the validity of the acts done.” - 

. This;principle which is now well-established isnot Бегей 
хо the case of Barker v. Palmer (s),.strongly relied on by Mr. 
Choudhury notwithstanding certain- general observations, appar- 
ently to the contrary, made therein. In that case, no question of 
public:duty was involved and the statutory provision, there con- 
sidered, dealt in substance, with conditions affecting private 
rights and .procedure in court, where usually different considera- 
tions apply That case, therefore, is clearly distinguishable and 


does not affect the proposition enunciated by the Judicial | 


Committee in the passage cited. This is not, seriously disputed 
by Mr. Choudhury who, however contends that under sub-section 
(2) oF section. 45 of, the Calcutta Municipal Act only a power has 
been conferred upon the State, Government subject’ to certain 
conditions or limitations, mentioned in sub-section. ($) and no 
í public duty has been castupon anybody and, as such, the prin- 


1951. 


—— 
Ау: Kumar Sen . 
у. 
'The State of 
West Bengal 
P. N. 
‚ Mookerjee, J. 


ciple, laid down in the Privy Council decision, cited above, cannot ' 


, "be applied to make the provision relating to the minimum jnter- 
val of time in sub-section (3) of section 45 merely directory . I am 
unable to accede to this argument. There is clearly a ‘public 


duty imposed on the State Government’ under sub-section (2) of 


section 45 to'fix the date for the genexal election; as otherwise, 
that is in the absence of such fixation, no such election can be 
held and it will be imposible to carry on the work of municipal 


administration of the city in accardance with the provisions of ` 


(1) [917] ‘AC. um . ~ (я) (88) ILR. 8 Q B.D. 9. 


- ' s Я бу 


бо» 5 v4 гї 
А 
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‚эф Gv, ds Calcutta Mubidipal Act, i in, air words the Шш 
E -— the Act would be friatrated. The powér that is cotiferred is for К 
EU the: pérformatice’ of- this, public duty , апа: sub-section (3) con- “ч 
Ари Kanai Sen tains ` prescriptions - affecting ‘sith peiformanié It: is alo |’ 
i quo 5 2 abundantly clear that to hold the State Goverrithérit’». Sedit 
` Sea State о. or failure in-the riíatter"of such performance fatal to ‘the eléctions 
per шы ' would work'iérióus géhéral 1йсоһуешепсе did” injustice to thie 
Fs Р, МС Muhicipal ‘electdtate and’ thë intending caridigatés who have no К ‘ 
‚ Mookerjee, * J. control over tlie: State | Goverhment, and at the saine time would 
Jf 4075 ,not .promote the main object of 'the Legislature, namely, , the 
m carryirig оп -ọf` the civic’ administration of the’ city" by elected - . 
**, ' '' Gouncillors and Aldérmen., The principle 9f the, Ру | Council 
Ту. decision, cited 'abóVe, woüld thérefére, leariy apply ‘and the, 
soo. V statutory provision,’ now! utider considétatidn, must ‘be’ held to^ 
М 704 be directory: * OliGe this CoticfusioR! is reached, rese id no further 
| | difficulty in the respondents’, way, as dle&rly endugh, tHeré, has .: 
been'in thé present cse substdhtial Compliance with sub-section 
BE XS (3) Gf sectioh 45 even‘in the second. or Subsequent nótification т 
s. $7 of nth ;February 1053, which’ provides ' a clar ‘ifiterval: oÈ more’, 
~. than six weeks Between thé dáte of i its ‘publication and ihe date. 
df ‘election, fixed theřeùiridet' “That ‘substantial compliance „is 
||. “sufficient! In 'thié- ‘Case ófa “ diréttoty enlactnient and’ affords heces. - 
iy ues , sary protction’ against! challenge. ой: ‘the’ grounds . ‘of! ‘non’ 
" e | соййрНапсе with ‘that particular énactmient' it laid down’ by the” | 
; Judicial Committe? їп’ tlie сав of: The Punjab ‘Co-operative ae 
ogee Ws Р Bank Ltd. Ainritsar #7 TRE’ Commissioner, of Income’ Tax; : | 
Soros Ваһ (i). ; ‘The, тира second * notification,“ tHerefore, ° " 
Г C berit .regatdéd'. ái ап! óriginal- fiotfitatión ' o ‘merely’ aH 
1° amendnient; would be , quite, valid ‚апа effective and’, ‘fie > 


áppétlanté challerige théretd ба the score of non-compliance viti" H 


17) |) alleged, impéritive tetüiteniehts mist fail. Accordingly,” the 
ЖЫ 'fecond bianch ‘of Mr, Chotidbuiry's siibmission | je. ithe first; 
a riii also be overruled: “` pu 


eor 


Я . (її the “above view of the miatier it їв Hot ‘necestary tb dis” 
‘ae “Gals: ‘the füriher. quéstion ` to ‘Which аала б, 
`„\. above ‘arid ‘this appeal ipust fail for the’ redsons given. in’ the. с 


foregoing pafographi? ‘I agrée; therfore, that this appeal should. í 
: be dismissed with cósts.; NM КАР 

а? | PN) Mitter:' ‘Solicito? fot the Appellints. HORN E 

y. E E 2 МУС: Mit: | Solléht fof the Respondents À Nos. 1 &' ГЕ 
С к ТУ Ийин ав and ‘A: D. Khani: , Solicito for Eis Карл, 

E т 6; t3. DE UN M ч pics C 
a gu BGP, eg КА D ipei ош. И t a 
(ў (ída0) LR: 87 LA. "йы 6, 477). ' E 
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Б P Before Mr. Justice R. 5, Bachawa. | we 
E [S > pr pet ' p.t [MD E 7 1958- 
‚ JUGALDAS. DAMODAR MODI & CO. — 

• 9] jt ES January, a7. 


PURSOTTOM UMEDBHAI, E со» , 


ca E у М ^ Ў ч 


Arbitration —Reference to arbitration the, subject matter of a pending suit 
‚ Without: the;'Court’s' order of. veférefice Questions of valídity or other- 
wise of such submusrion and award ' 
E isole дыбы deceit quib d bog ib Ta e) al. 
tanon matters m dispute ш a'suit, while the sult is pending, is legal. ? 
Such, contract does notioust the Jurisdiclion’ of thé ОШ: dnd is not m 
restraint of legal proceedings. „ Cate 


While the nut is pending such contract may be enforced under Section 
a of tlie Arion Act on the Joint application [of chr parties by am 
order of retttetee’ Uy thé Cori. 

ff depart tn AA ud Telcel apud aca ые 
to arbitration. without an order of reference by the Court, the arbitration is 
not under the provisions of the, Arbitration Act., Tho parties to 2, sult who 
déured to refer their’ disputes to arbitration’ were required’ to gò to the 
Chii inr dnl often of retineo, EU dented бе шыпацба рюссеанди 1 


сопппиё.' 


zu 5 x Я tB " 


‚Ац award on a subshisslon of matters of difference in a sult without 
an order of the Court could not be,enforord exther under -paragraph 10-21 
of Scheliule П of the C.P.C. 1908 дт unde? the provision о the аіл Arbi- 
enon) Acn 
Г A 

PP ENNE heed ТЕУ brat faa dee 
Rr without, reference bf the, Court as illegal and, tho resalting anti 
эш у, n e = ea a 

The jodi) to Socios 27 ot fhe Ашна Ain dom noi Heder di 
award уаш пог docs make ıt enforcedble:as' an award proprio vigore. “The 
proviso énables thé recognitión of-the award for a limited purpode by con- 
темы Wiere mich. cont Ш-ка аот: те сраз ена ion 
that Iunited purpose. i x 


ser 
ese cdi No Vj of igit vis Sdit Nd. „800 òf 1g4g did те: Suit 
No. 479 of 1961. ‘Award’ Саве No; 56 of 1954 ?e! Suit No.: 8199 df 195i: 
Award Case No. зз of agga тет: Suit “Nos ион (Monien) аш: r 
Suit No. 56 of 1951 Ọ/A) ‚Су. r 2 
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Jugnidan Damodar 
Modi & Co. 
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i Ai aed cr аыл 
Men ee IN е t no Y tonii wis ишы 
the Arbitration Act is oun and unenforceable, 


2 


Application for кш aside the award by the Deffndant™ 


The material facta’ will appear r from: the judgment. 


P. P. Ginwalla for the Defendant Applicant. ‚ 
- ae P. Mukherjee and R. Guha- for ше Plaintif Respondent 


, The кш of the Court wasasfollows:— -/ ' P 
^R. 8. валаа i. I will deliver one ЕТЕТ covering 
the Б matters in the list. 


Ршзоцаш` ‘Umedbliai & Co. instituted suit No. 3660, of 1949, 
in which they seek to vindicate a claim against Jugaldas Damodar’ 
Modi & Co- А. cross suit No. 479 of 1951 was instituted by 
Jugaldas' Damodar Modi & Co. against^ Pursottom Umedbhai 
& Co:- While these suits were pending the parties to the suits 
by: an agreement in ‘writing dated: ‘October 19, 1951, ‘agreed to 
Tefer the disputes, in both these suits to arbitration of one 
M. “Mehta and to confer summary powers on the arbitrator. 
The parties also agreed to withdraw the suits on the re-opening - 
of the Court after the'long vacation: The parties proceeded to 
arbitration without a. formal order of reference ‘by the Court. 
On November ` VA 1951, the arbitrator made an award, directing 
Pursottom Umedbhai & Co. to pay a sum of Rs. 25,000/- to” 
Jugaldas Damodar Modi & Co. · On February 18,1952 the award” 
was filed іп Court, and the award case is numbered 52 of 1952 
' The award is before me for judgment. Notice of thé filing of. 
the. award, was duly given on April 26, 1952. On May, 20,' 
1953, PPursóttom. Umedbhai & Co. took out a notice of motion 
in award case. No. 56 of:1952 for an order that the award be set 


,aside-and vacated and that the arbitratiofi;be superseded. ‘The’ 


award is impeached, inter alia, on the ground that agreemént | 
to,refer matters in "dispute , im pending suits void, illegal and 7 
not enforceable at all'ànd that the subject:matter in these suits 


could not be referred to arbitration and that the.arbitratfon ànd "o 
award pending suit on the submission to arbitration’ is invajid © 


D 


uM - 


' 
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‘and as. the suits were pending and, no “order, of reference was Crvi. 
obtained. The award i is impeached ‘on other grounds also. By aa 
consent of the parties only the grounds of invalidity depending E 
Onepure questions of law have been tried.in the first instance. Jugaldas D: Damodar 
Modi & Co. 
' On. August. 16, 1953, Jugaldas Dainodar Modi & Co. insti- Mi 

tuted suit No. 3299 of 1953 against Pursottom Umedbhai & Co. apres Umed- 
a specific performance of the award and for payment of the MESS 

of Rs: 35,000/- awarded in favour of, the plaintiff for refund — pachawat, J. 
of 35,000/- lying in Court in suit No. 8660 of 1949 and for 
an.injunction restraining prosecution of suits Nos. 3660 of 1949 
and 479 of 1951 T 


ол November’ a4, 1952, "Боо Re Co. took outa notice 
of motion in suit No 3299 of 1952 and in, awąrd case No. 56 
of 1958. for an order that the plaint in suit No. 3299 of 1952 
be taken, off the, file and, the suit be dismissed and for an injunc- 
tion restraining prosecution of the suit. On .this notice of 
motion the parties agreed that ‘the sult, be. treated, as placed 
in the list and the following" коа i issues in the suit be 
tried : pos 
ба 


(i. Whetier of mor the nit i maintainable: ' 


LS 


(в) Whether. or not: the suit is barred by any provisions 
Е ‚ОЁ law and, in particular, by -section 13 of- the ` 
- ‚ Indian Arbitration Act?, К 
At thé trial of these preliminary issues, it was., contended that 
the award is „invalid and unenforcible and further that a suit 
on an award is barred by the. Arbitration Act of 1940. Bus 


А 


“On December 15, 1952, Jugaldas Daniodar Modi & Co. 
took out a notice of motion in suit No. $399 of 1952 for ап, 
order for stay of ће notice of motion dated Мау 2o, 1952 for ' 
setting . aside the award and for an injunction restraining fur- 
ther, proceedings in: suits Nos. 8660 .of 1949 and 479 of 1951 

. pending disposal of NE No; 3299 of 19533 E А 


All these matters have been heaid and tried. йай 
The above fact arë all admitted “ind the following ques- 
sions of law arise: — 


ae 72 


\ 
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(C0 (em. ‚+ (1) Is the submission ‘of matters іп dispute in a. suit, : 
ga та vos : "5, while the suit is’ pending, légal? Ж, 
ies =, С) Can "Нё subject matter! of, a pending suit be Ын. 
Jogaidas Damodar ` ^" Ру referred to arbitration? 
Dre Co. . --(§) Is such submission’ specifically- enforcible? *. э 
STAES ае (4) Is the award on such submission without any "order"; 
pae oe 7» 17 ‘of reference by the Court lawful and valid? 
eben! o э, ‚@` Is such; award 'enforcible at all? «‘ Ax i E NES 
ue ELIT enforcible Кылый suit? ~ p 
| „тке othér arbitration ' agreements a contract in ‘writing’, 
, to, refer to arbitration matters in dispute in a „вий, while the 
| иш is pending, is. legal. -Such contract does not oust the. 
jurisdiction of the Court’ and is. not in restraint of legal: pro- 
6 ceedings; , section 27 of the "Gontract' ‘Act. Matters in ‘differ. 
“1, ence! ‘ina ‘pending ‘suit сац lawfally be referred to arbitration; , ; 
* Doleman v: “Ossett Corporation ҷа). Section’ 21 of the Indian | 
` Arbitration Act, 1949, presupposes that such contract m legal 
ana’ Hiat in nibject paru is: ails: ee n 
' t 
^ ке there was ай of opinion on the ‘paint ‘whethér 
f such contract and refusal to arbitrate under it, barred the pend- 
: . ing suit by virtue of Section 21 of the Specific Relief Act. The: 


‚ Allahabad High _. Court held that the. ‘suit was barred: 
| Saligram v. Jhunna Kuar (а), Sheoambar, v. Deodat (3) Sheo' Dat 

vd ‚у. Sheo Shankar: (4); later view was that the suit was not barred: 
' | Raza Ali v. [Fida Ali, (5), and Fakir v. Јатаг (6), Budha v. Haka 
jos : 00. "This ` section cannot | ‘apply’ as‘ refusal to arbitrate ‘before 
institution of the suit is necessary to attract the bar under the 
` А ` section. Crisp v. Adlard (8).' They section has been süccessively 
gu O amended, Now it does not; ‘apply to a contract'tg refer, to which 


the provisions of the’ ‘Arbitration Act of 1940 apply. ' A contract А 


^ in „writing, to refer disputes. in dmending suit ir an arbitration’ 


Й 
СЯ 


Wi M 1940 Apply: "Such соштас1 does hot ' arrest the furthet: progress. 


and trial of the suit di is well settled that the contract is not an. 
(1) ' [1913] 3 KB. Sr (а67- 269). (2) (ваз). TLR: ч AMO 548. 


a КЕ - (8) (1896) LL-R. 9 All. 168) 0 (1004) LL-R. зу АП E E 
(5). (igo9) iO аи. ЧӨ ю PR. 180 


v Œ Aso y LLR. 4g i © е. 


" ` ? 'e 
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`` adjùstment of compromise of d suit and 'cannot be enfórced Ovi. 
‚шде Order XXIII Rule з GPG. 1908, Тїпсошту Dey v. Fakir ' — 
Chand Dey (1), Vyankatesh v. Ramchandra e. qiiam Dastagir' | 1959 

fran’ Y Ghulam | Hussein Khan i Jugaldtas | Damodar 
: : Modi & Co. 

The Court of .Chancéry neve ete ы Y 

of 'a“contiact' to refet to’ arbitration: ‘Doleman v. Ossett Purvottom Umed- 

‚ Corporation (4), Koeglar v. The Сотіпда Oil Co. (5). Because ' Hub бо. 

of section 21 of the Specific Relief Act such contract їз not speci- Bachawat, J. 

fically | enforceable save as provided by’ the Indian Arbitration 

Act, чмо: Е Д а, 


nodi E. ct БИ a 


D 


> “Such “contrac cannot be ет апд’ filed in Court under 
' S. 30 of thé" Indian ‘Arbitration Act, 1940: It was clear that 
the contract could: not be filed ‘even under pard 17. Sch. I, - 
€P. C. 1908: Monilal Motilal v Gokaldas Котјі (6), Chanba- 

| sappa v. кисы a б», Dinkarrai v ‘Yeshvantrai. (8) 


The suit carinot bé stayed - ue s. 4 at the: ladian Arbi- 
tration‘ Act, 1940, Où the strength’ of such contract as it was 
entered’ into prior to the institution of that suit. Pyankatesh 
v. “Ramchandra ` (з); Ramjidas” ve House ' (9 "On. the joint 
“application” of thé’ parties the Court’ may possibly under its 

- general: ‘jurisdiction’, en forti propeedings чп the suit. 
"Chamria У, Сһаттіа (29). i 7 | е 

"While dic suit tis "pending such ‘contract : ‘may be enforced 

under s. 2f of the Arbitration Act,‘ 1946 'on' the joint applica- " 
í E i d qus 


' Complicated ' questionis of m arise if thé „parties proceed 5 
+ to arbitration and obtain an award’ without’ an ‘order of refer- 
~ ence by the Court on 'the' “stréngth of the, arbitration agreement 
. while the suit relating" чо” de g fübject matter is pending. In 


* Y 
a) ' (102) IL.R. go Galc. £18. |! (я) (1914) LL.R. 38 Bom. 687. 
| @) [914] A ER. Sind. gg. . 1 0 n 5 K.B. 287 (270). 
SR Gb LLR, a Cue и ба) Ж рк 
"ч deinde PN 
' (yj) (ign LL.R: gt Bom. go8 (996.7, -949- Т f 
(8) (1919) LL.R. 54 Bom. 197. (10). (1935), (a 53 IA ) 
+(9) (1907) LL.R. 35 Calc. 199.^ ` Г Ке Oy EE "^ ` 
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‘England suck award is legal and partake of the character of 
"accord: satisfaction’ by substituted agreement” and isa good 
defence’ arising, subsequent to the suit: Doleman у. Ossett 


Jugaklas Damodar Corporation (1): The scheme. of arbitration of disputes in 4 . 


Modi & Co. 
v. 
Pursottoin Umed- 
bhai & Со. ' 


pending suit and the history of legislation with regard to such 
ын уез ы di безш anm eom шә 
their for. the solution of the- н - 
At; the outset it is nécemaiy to remove a-pomije mis- 
conception. The, arbitration and award in such case do not 
infringe the rule in Doleman’s Сазе ` (1), namely that where 
an ‘action has been commenced” on, the’ subject > ` matter 
ofa contract containing any : arbitration clause and is pending 
and an ‘application for stay of the suit is not, either made, ог, 
if made, is refused an award made subsequent to the com- ^ 
mencement of ‘the action under such arbitration clause is ip- 
valid. This rule was followed in India. under the Arbitration ` 
Act of 1899 and the C.P.G, 1908. The ground of. this. rule 
Was that an arbitration clause does nót oust the jurisdiction | 
of the Court, and, as a corollary, the, domestic tribunal: under 
such submission cannot compete with the public ‘tribunal and 
cannot by ап award. oust’ its jurisdiction. The domestic 
tribunal, therefore, becomes functus officio on ће institution ' 
of the action. The rule is not a rule of' public policy. It. is 


based upon the construction of s. 4 of' ‘the English Arbitration 


„Асе 1889 апа оѓ corresponding sections in. the Indian [амгай , 


is a- necessary consequence, of the failure. to ohtain stay of the 


. suit under, those sections. Ву - the express . language of the’ 


Judges who ‘enunciated this rule, the rule does not apply to ` 
submission to arbitration entered into after,the commencement _ 
of the action and to an:award under such submission: ', Doleman 
v. Ossett, Corporation „ (1). In, place of the strict rule in 


Doleman's Case (1), the rule embodied under.section 35 of. the » | 


Arbitration Act, 1040 now ' prevails in our country. 


[EM Е 


The arbitration’ Act; 1940 contemplates three classes .of 
arbitration, viz, (1) arbitration, in suits (а) arbitration with the , 
intervention of the Court where there is no ‘suit рн апа. 

(0) [1913] з К.В. яу от, ашаб. oon te sa O 


к О 


] 2r ' 
toy 
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(3) atbitration without the ккан of the Court. 'The 
Code of Civil Procedure (Act XIV of 1882) and the Code of 
Civil Procedure (Act V of 1908) also dealt with arbitration under 


187 


1955. 


' ekhree similar heads. Ghulam’ Jilani v. Máhammad Hassan (1), Той D Damodar 


Chanbasabpa у. Баео (з). donar Ghand „Сһатата v. 
Banwarilal (3). 


Sections зл ‘to aa of the Arbitration Act like the Code of 
Civil Procedure 1908 Sch. II. Paragraphs 10 16 and the Code 
of 'Civil- Procedure, ‘1882, sections 506 to pn contain a special 
scheme for arbitration” where the parties to a suit agree to 
refer to arbitration’ matters in difference with them in the suit. 
The parties may apply in writing to the Court for an order 
‘of reference ,to the arbitrator and thé Court then shall make 
an order of reference бп the matter in difference in the suit 
between them, ìf all the parties interested agree and apply. It 
may make the order if some.of the parties apply and the matter 
in difference, between them: may be, separated: from''the rest of 
the subject matter of the suit. The Court must by -the order 
of reference fix the time for the making of the award. Its 
jurisdiction to try the suit in open court is arrested on -the 
making of the order of reference Бог. not ‘before. On the 
making, of the order, the court cánnot, save as provided for 


Modl & Co. 


v. 
Pursottom Umed- 


in the: ‘Arbitration Act, deal-with. the mattér referred, It does’ 


` not even, then part with the duty of supervising the proceedings 
before. the arbitrator—Chamria v. "Chüriria (4. The pro 
ceedings before the arbitrator from first to’ last is under its super- 
vision and control, Ghulam Jilani v. Mohammad Hassan (1), 
and is a substitute for the trial of the suit in open court. The 
award must be'filed in the Court in which the suit was pending 
and that court signe: сап deal with the Award and pass judgment 
on it. / 


' The agivement to refet ‘the’ matter in: m difference i in the suit 


ig a Condition of the reference but the ‘actual reference is the 
order of ‘the’ Court. Ghulam, Jilani v. Mohammad Hassan (1). 
‘The’ foundation of the arbitration ` procéedings i is not the agree- 
‘ment but the order of reference. The award on such reference 
does nòt bind even the parties to the agreement where the order 
of reference for some reason or other*i is invalid. - Doolychand v 

б) (90) Ж: с . @) (1927) EL.R. gi Bom. 908 (945). 

` (з) (1921), ILR. 49 608 ee (4) (1925) L.R. вз Т.А. 1. 


1 


bhai* & Ce. 


Bachawat, J. 


Noa Y 
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‘Cva, Mamooji 4а), Girija у. Kanai ' ©) ог where the ' award ' ‘is not 
= ‘authorised Љу the ofder ‘of référence : Сатай v. id КД 
A Lakshmanya v. Nagamma (4-, The agreeinent. does nó 


- Jugaldas Damodar life .and vitality «to -the arbitratión and award apid de 
Modi dn Co. 


n Umed- to arbitrate independently 'of the order of the Court made on 


аіл Co. their ‘joint application. They intended to go to arbitration , 


24, ‘under е reference by the ‘Court. ' 


and'proceed to afbitration' without, an order; of, reference ‚Ьу 


еа 


Arbitration Ас, 1940. - EE: ! 


+ 


" Before’ the, Azbitfatioii Act, 1940, ‘it жак well: settled that, ' 


у 1 to 16 of Sch. ŢI of the C.P.C. 1908, were ‘the only. 
provisions of law which provided: for arbitration in süits and 
under which.the'Court's jurisdiction to'determine ‘the’: ‘dispiites , 
a 2 in suit after regular. hearing ćould'be ousted by subiiissión and 
award. ‘The’ parties to 'a.suit who desired to refer their dis- 
putes to arbitration; were required’ to ‘go to the Court Жог ‘an’ 
order -of reference, if .they desired the arbitration proceedings 


т р ч ‘to continue under Schedule П C.P.C. 1g08.: ' An -award of à ` 
: -, submission; of -matters of difference: in^à suit without ап отет. ` 


, of the Court could not ‘be’ enforced either under paragraphs 

20-21- 0f. Sch. ТЇ of the C. P. C.: 1908 ог under the Arbitration 
7 Act; 1889. Мапа “Motilal ху. "Gokaldas (5), ` overruling 
+ Harivalávdas Kalliandas v. Utamchand: Manekchand (6), Chanda: 
m VM фрау. "Bastlingoya (9); Анданда Chaniaria v. ‚Ватан! Ky: 


_ Similarly. sections п to 25 of the d ‘Arbitration Act, 


ie ousted OF suspended by award on a submjssion subsequent, to 


suit, The trial of the suit is not arrested by. arbitration and ” 


: award on private submission. made after the institution of ће | 


M sad (1916) яз. CWN. 8387.77. ay (195) 725. C.L.J> 339- ; Lis fw 
Д9) (1925) L.R. 53 LAL, 1 tay. 0) Doss] ALR. ; Mad. зова. 
NC) I L.R. ,45 Bom, 345 (258-9, oct UON UA Y 
KORY 1875) LL.R.' 4 Bom: 1. . R NE 
^(7) (1937) EL.R. gi Bom. 908, бв, жөө "NI 
(8) (1ga1) LL.R:'49' Calc. бов (611). ` 


Й а 


wat. on "ig dani o adig uit agre to et pk dile n 


n ‚ eo! 


эх” 


of the order of "reference bécause the „parties did not intend i 


DER ; he cy LED лө 
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К ‘without: an’ order, or velerénie by the Court: Indramoni v. 


Milmoni (1). The parties to'a ‘suit who desire. to refer their dis- . 


puiss’ to’ arbitration must comè tó the tourt, ‘for’: an order of” 


Cv 


1958- 


reference if they ' wish’ the ‘arbitration proceeding | to continue jugalitas D Damodai ` 
under" tlic Act. ‘If 'they | proceed to arbitration without an order | Modi & Col 


of reference the award cannot be enforced ` ünder ‘the Arbitration: 
Act, 1940, .' АР v. Bengal Silk Mills (а). КАС: 


On this broad ground an award on a нышы; of matters 
in difference, i іп ‚а, pending suit without an order of reference by 


E ve 
Pursottom Umed- , 
“bhai & Co 


Bachawat, J 


the Court cannot be enforced under sections 14 to 17 оташу. 


m 


other, provisions o£ the Act. I base my conclusion on this broad 
ground notwithstanding. that' the scheme and wording, of sections 
ito 17 of the Arbitration Áct, 1940 are somewhat different from 
‘those of paragraphs go and 1 of Sch. II of the СР.С. 1908. In 
Ч Іпаторопі, Y; Nilmoni Q9 dA s has ке others reasons for 
' this conclusion : CMS 

; Before. the Arbitration Pe of 1940): быс Court 3 went further 
and held.that arbitration on mattets of difference in a suit.could 
take place only under the provisions in paragraphs 1-16, Sch. II 
of G:P:C. 1908 arid under no otlier provision:of law and thatan 
award-on such matter was required to -cóhform to those pro- 
visions.: '*' “Tt is ‘diffitult to вее” observed : Rankin,. J ‘in ‘Amarchgnd 
Chatharia v. Banwarilall (3),“what“point there is їй thé second 
schedule saying'or meaning ‘that, arbitration: шибе done in а 
particular way if, according'to;some other law дг principle, it my 
still be done in-another way. In any case’the logical gap, if 
' there Бе any,is stopped up byi isection 89. Without adverting 
any further:to tHe-terms of section’ 89, I desire ‘to pointout that 
if'a submission. to arbitrationcóf. matters іп differencé in a suit 
is to take place, there is. по provisision fòr it other; than: "Ше 
provisions in the second schedule." ^ 


_ Ou opust Bà that sión d af tht Code f Givi Pro- 
cedure, 1908 ‘refers, to a piece of législátion on the subject 
matter of "arbitration and did not let in Order. XXIII Rule 8 of 
the Code of:Civil Procedure; 1908 and consequently an award on 
submission Gf matters in difference in ће" pending suit ‘without 
ап order ;of^ référence | by the Сш; "could бе, "enforced 
under the’ ‘general Jaw Ф; contract or' as accord , or satisfaction 


го) [1950] ATR. Orima 169 (174). (2) Da ALR. ‘Gale. вбо (354). ' 
Ф (1931) LL.R. 49 се 608 (611). o 


Y 
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Om. oras а compromisé tinder Or. XXIII. r. з of the Code of 

я m Civil Procedure, | 1908: Dekari Tea, Co: v. India General. Steam 
Navigation: Co. "Lid. (5, Asiarchahd Chamana . v Banawarlall 

* Jugaldas Damodar (я), Girimoni Dasi v. Tarini Charan ‚ (8, Rohini Жата v. Rajohi 

nm Sica a Co. Kanta (4) "Mia Pandit’ v. Osman (5. This view, was ‘followed ' 
‚ and ‘accepted’ by the Lahore, Patna, Rangoon and ae High 

тосот, ra Courts.” Hariparshad v. Seogni (6),, Bhimraj v. nia. (7), 
К Mns - Mating "Hlay v. U. Ge © Ramdayal. v. Sheodayat (9). , Е 
Bachauet, J. ? 

S - An arbitration proceeding оп са subrfiission ‘of mattérs in | 
difference ‘in’ suit without reference by the!Court was illegal 

.. and the resulting award was'a‘nullity: Girimoni Разї v. Tarini 

' , Charan (8). ‘On this: ground: alone even before the Айта 
` . Act шнш aard ‘ould | "hot be’ enforced bys separate u^ 

я ^ gd wel ое бааа hic a амай alil aia 

', Can be specifically enforced:on the same principles on ewhich 

ae a contract can be specifically enforced.. ‘It is niota’ necessary 

- , ' * . eonditlon-of such: enforcement: that the award has. been. sub: 

od sequently: acquiesced lin or -agreed ;to. . This has been: always 

| the taw in our:country: ‘Specific Relief Act section '30; Krishna -` 
Panda v..Balaram Panda: (10), Laladas v. Bai' Lala: (11), Govind 

‚ v.. Manecklal 'S. & УУ. Mills..(12), and also for over a century 

the.law in England. Wood v. Griffith (13), Halsbury's Laws of 

England Vol. g1-Art. 478; Russell. оп ‘Arbitration 14th edition 

р.:зо8. 1 venture to say this notwithstanding the contrary opi- 

nion of Roy, С.] їп Indramoni v..Nilmoni (14). The ground of 
non-enforcibility..of ап award on a submission: of.mattem in 

difference in а’ pending suit without ‘reference by ‘the Court “is 

| not that ‘the, award’-has not ‘been subsequently agreed ‘to’ ‘or 

: acquiesced, in. The-non-enforcibility is based on much widét 

n and- different, grounds. сс ns ; а x 

i ` dus > bil TRENT add 

,, A distinct and subsequent agreement’ to abide Бу. such award 

N was always enforceable as 4 compromise , even in our "coürt апа 


(з) (1929) я C.W.N. 127. І (ж) (2921) LLK. 49 Calc. "608 ' 
(ж) (937) LL.R- ps Cale. 598. (à (1934 88 C.W N. 648. ' 
: (қ) (1984) 39 C-W.N.-480. : ^ 7 -(6) Пот] AIR Lah. зда. 
* (9) 0935) LL-R. 14 Pat. 799- + +: (8) [rgsgD/LL.R. Rang. бо * 
н (0) п] LI-R. Nag.: 189, — , — (10). (1896) 11-Е. 19, Mad. 290. 
(11) (1908) 11, Bom: LR зо (iay [1954] A.L.R- Bom. 140. 
ў ts) (1818) 1 Swanston 45, 69. (14) „завој, ALR. Ома, 169 (189). 
: wis ТА 2b dde o ui у: 
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in thosé courts which followed the view: of, this, Court, Srilal v. Сгуп, 
Arjundas (1), Nihal’ Singh v. Astawerker (a), Alagappa v. Chettiar Un 
(94 Randhir v. Sübedár (4. What was enforced in such сазе. ав b 
confpromist was not,the award but the subsequent agreement Jugaldas D» Damoda 
between the parties directly settling the ee a +a , Modi & Co. 
v. / 

` The Bombay High Court agreed. that an  агыйтаноп оп КҮ тика ies 
submission was not an arbitration under Schedule II of the 
Code of Civil Procedure 1908 or the Arbitration Act 1898. That Bachawat, J. 
Court; however, held that paragraph 1 of Schedule II was per- 
missive and did not prohibit arbitration on matters of difference 
inesuit without recourse to: the’ machinery of paragraphs 1 to 16 


-of Schedule II and that the award could be enforced as a com- 


promise under the provisions of Order XXIII Rule g of the 
Code of Civil Procedure 1908. ^ That Court held that the 
operation of other laws like Order XXIII Rule g of the Code 
of Civil Procedure 1908 was saved by section 89 and accordingly 
such dward could be. pleaded in defence in the suit and: could 
also be enforced by a separate suit in which an application for 
stay of the original suit could be made. Monilal Motilal v. 
Gokuldas (5), Chanbasappa v. Baslingayya (6). 


t 


-The Madras, Allahabad, Oudh and Sind High Courts also 
came to similar conclusion. ' Subbaraju v. Venkataramaraju (9). 
Dular Koeri x. Payag: Koeri’ (8), Haji ‘Umar M а (9), 
Basaoo.v. Jagan (бо)... н 

" UR - 


E The Arbitration ‘Act, 1940 now replaces Schedule. m and 
section 89 of the Code of Civil Procedure 1908 and: also the 
Axbitration Act, 1899. Sections 11 to 25 and the first part, of’ 
section 47 of the Arbitration Act, 1940'correspond:to section 89 


. and Schedule. ТЕ Paragraphs 1 to 16 of the Code of Civil Pro- 


cedure 1908.' Under this Act also: arbitration of matters in 
difference iù suit can take place’under the paragraph of sections 
$1 to 25 of the Arbitration Act and undér'no other ér provisions of 


"m oig 18 OWN. | 1995. s (я) [1980] ALR. Lah. 186 ; 
(5) (1996) LLR. 14 Rang. 768., (4) (2991) LR ла Ри. а]. 
' (5) (1930) ILR. 45 Bom. 245 (264, 2758). . 
(6) (4027) LI-R. 51 Bom. go8 (086). 
(у) (19:8) LL'R 51 Mad 800 e. [1943] LLR All. ds 
(9) [1921] ALR. Sind. 65 (зо) [195] A LR. Oudh. 1127. 
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(os Сун? iie and an award ‘on miattérs in diference in suit without a 
DTE ~ reference by the Court is not. enforceable in the suit under the , 
19657. general law "ot contract’ or as accord or ‘satisfaction or. as а com- 


Ta 


| Jugaldes Damódar proniise under Order XXIII I Rule з of the Code of Civil Pro- 


Me Со cedure, 1908. oa Poco. > 


etas : би a D N 1 


“ 1 . 
Pureitom Umed: , І тһе award being: invalid and" аа із пої enforceable by 


bhaj & Co. 
_ Separate action. It is not necessary to consider whether a suit to 


cet учат ГА ""énforóe a' Valid ‘award, i$ ‘now iiaidtainable: t: ‘The award, is in- 
. — мана" rand ünenforceable: even’ if ш: lies under, ‘the’ Indian 

MESS Ailitradión Ack, 2940. И" E er EE 

d (rr К A US X Be ^ а 


. institution Lof. the sùit otherwise than: by recourse: to such 
~ ; machinery.’ An: award Jotherwise obtairied is illegal and: invalid. 


‘Tt is! therefore. iot: »enforceable: by ерата action even if à 
`+ separate 'suit-to enforce a valid award i is maintainable ‘under the ' 


‚ Arbitration’ “Act 1940" рк a NOI дра, 

` КМ AWO * : sod : 
“Jn Arif v. "Bengal Silk ‘Mills à» an. чу pireined y. the 
‚ Arbitration Act 1940 was set aside, inter alia on the ground: 


bon Ria наш a to 35. fed: ‘with section . 4 have provided? ‘ 
: ` ош machinery for'arbitration.in suit arid amount itó'a' clear =) 
i prohibition to arbitfation ‘ib suits on submissioh made after the 


. that it was:an:award:on subrnission' of matters in’ difference in“ ` 


suit without ari order of reference by the Court and. was as such 
not enforcible under ‘the’ Act -and’ consequently invalid. - ‘The, 
2 ‘award was made by ‘a Judge of the Court as úmpirė-iń the form’ 
of a 4udgment and decree and in appeal it was not contended 
ee ee 
P \ have béen вес aside. Bengal Silk Mills.v. Aisha a Arif, (а): 


КІ ^ T 
eke epe S О. dara ibas А na om «Meat. n" Y 


,^ iSection- 47 now has a’ proviso which me no. counterpart in’ 


Ea , Was enacted to resolve ‘the coriflict of opinion in favour of the 


Vui d Calcutta ‘view in consequent: of páragraph: so of, thes гесоуп-' 
h mendation: of thé: Civil pues Committee: Seption’ 47 reads as'' 


‘follows: E . . ; 


' : E + de de) d " 
M Mya: fet LI йи Ала! cuc yo ир. А "d к È 
@- po, ALR. ‚сак. 108 qm: c t Й = r 


‘ the previous Arbitration Law.: It is well known that this proviso | 


А 
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| Section "47— Subject ‘tothe provisions ‘of Section 46 Cir. 
5 and save, in $0 far as-is otherwise provided by any law tor = 
^ e the time being in force, the provisions of this Act shall apply’ 1955. 
~. to all arbitrations and tò all proceedings thereunder. „ Jugaldas Damodar 
Nor sies ' - Modi & Co 
‘ Provided that an arbitration gward otherwise obtained NS 
í may with the consent of all the parties interested be taken Waa: 
into consideration a5 à compromise or adjustment to a suit TIERE 
by any Court before which the suit is pending." 22 Bachawat, ] 
‘ January, аў 


In. the context of the first part of the section, “an arbitra- 
: tion award otherwise obtained “ plainly means" an award ob. 
tained otherwise than under.the provisions of the Arbitration 
"Act." © Parties to suit desiring to arbitrate are required to, com- 
7 ply with provisions of the Arbitration Act and an arbitration can 
` tke place under the proyisions of the Act and under no other 
- | provisions of law. ` An award on submission of matters in differ- 
` "ence in suit without an order of reference by ‘the Court is “an 
arbitration award otherwise obtained,” tor parties to a suit 
desicing to arbitrate must go to the Court and obtain an-ordei 

of reference. i E ` 


On a-plain grammatical construction ofthe proviso, it 1ь not ^ 


confined to an'award on matters in difference in suit without an 
order of reference Бу (ће Court, but is applicable to “all arbi- 
—, ‘ation awards otherwise obtained " which may be taken ito 
consideration as a compromise or adjustment of a periding suit 
~The proviso enables the consideration of the award as a 
' compromise or adjustment of the suit with the consent of all the 
' parties intérested by the Court before which the suit is pending 
and by no other Court. Consent of the parties to- the, sub- 
. mission is not sufficient if there, are, other parties interested. 
" The joint’ consent òf all parties interested is necessary at the 
.- Point of time when the court is to take the award into considera- 
+ tion as a compromise or adjustment. Antecedent consent is 
immaterial just as antecedent invalidity does not debar the court 
from recognising it a& compromise bf common consent The 
*. prówiso doés not render the award valid nor does make it en- 
forceable as an award proprio vigore. . The proviso enable the 
Yecognition of the award for a limited purpose- by consent, 

н SA f 
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Jugaldis Damodar „Ап award on submission of matters in difference in a pend- 
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1953. 
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a \ 
Where such consent is "withheld, as in this case, it cannot be 
recognised even for that limited purpose. 


Modi & Co: ing*suit without an order- of the Court^not being in conformity 


v. 
Pursottom 


Umedbhal & 


А 


7. with the provisions `of the “Arbitration Act was and. is invalid ~ 


Co and unenforceable and continues to be so.. *^ 


Bachawat, J. 


La 


EN ` 


I am aware that my opinion clashes with the observations 
in Aramugha.v. Balasubramania (1), and also with some'of the 


* observations in Indramani v. Nilmoni (з) Those observations 


are based upon principles and concepts which were never re-* 
cognised as sound by our. court. ` г 


à 
P -— t 


Ray, C.J. in Indramoni v. Nilmoni (2), seems to suggest that 


, ™ such award cannot be renewed and and set aside as it is under a 


2 


D 


reference not contemplated by the Act. In support of this view, 
he cites Darlington Wagon Co. v. Harding (3). The Court there 


had the statutory power to refer a pending suit to an arbitrator ~ 


and the award of the-arbitrator made on such, reference unless 
set aside’ by the Court was under the statute equivalent to a 
verdict of the Jury. The Court, however by consent of the 
- parties referred all matters in difference including differences 
which were not the subject matter ofthe duit One of the- 


parties, moved to set aside and remit an'award made on such .- 


, reference. It was contended that the Court could review the, 
award. like a verdict of the jury and ascertain -whether, the ` 
“arbitrator had beén mistaken ın law. It was held that the 
“reference жаз not made.under the statute and, therefore, was _ 
not reviewable as if it was a verdict of the jury.” That case did 
not decide that the award was not reviewable at all. The court 
expressly stated that it was reviewable on any ground upon which 
an ordinary award made on a reference by consent could be 
reviewed. ; vu ое 


х | ; s 


І see nothing in the Arbitration Act 1940 which precludes 


` thé. Court from exercising its power to set aside an award and 
' adjudicate it to be invalid under sections 30 апа, 33 of the Indian . 
Arbitration Act, where the award is invalid because it is-not 


G) (1946) ILR Mad. 39. (8) (1891) 1 QB ^45. - 
(3) (195) AIR Orisa 169 at 180. E ^ 
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obtained in conformity with the machinery 4 of the’ Act. The сма, E 
м: * proper course is to declare ıt to „be invalid under. $ sections 33. күрен 
Ih this case the petitioner asks the court to set aside and vacate 1923. 
^ һе award under section go. The” parties desire that I-should Jugaldas Damodar 
~ exercise thy powers under section, go, рашу because the Mod: & Co. 
I v. 
свод party will have a right of appeal. к И NUN 
' My conclusion, „therefore, i is that (a) the award is invalid айй oe E Co: 
not enforceable (b) consequently, the award must be adjudged to багна, 1. 
be invalid on Шаг t ground alone arid (© the award being invalid, 
"the.suitis not maintamable. It is plain that the plaintiff cannot 
, Succeed in the 'süit at all if the award is invalid and not enforce- . 
able. It is not necessary to decide ‘the question whether under 
the Arbitration Act, 'a separate ‘suit to enforce a valid award is 
maintainable..' It is also not necessary to pronounce on the other 
та ‘of а of the award. 


1- & 
® 


Мг. Сіпн s chent deliberately agreed tò refer thé газаа 
to arbitration and’ is now backing out it of ‘the agreement on a / 
technical plea. As has-been well said, his law is better’ than his 
тоган ш шу view, he ought not to get any costs. 


4 


d therefore, pass the following orders: — 


А On the petition for setting alide the award in Award Case 
No 56 of 195% ‘T pass the following’ order, 

The award is set aside and vacated ` аһа the arbitration i is 

. supreseded, ен E . 


~ 


, Each party wil рау and bear his own диз. : І - 


In the ЕНЕ on award matter in Award Case No. 56 

«Е 1952, І pass the following order. 
^ А 

"There willbe no адва on award.” ge. 


A 


Each party will рау and-bear his own cosi, ^ ` d t 


Suit Nọ.` 3399 ОЁ 1953 (Jugaidas Mamodar ‘Modi & Co. v.” 
` Pursbitami Uimedbhar € Co) my finding on the i 
~ jssues is as follows: — z 


em. 
1953. 
Jugaldas D. Damodar 


- Modi & Co" 
v. 


~ Pursottom 
Umedbhaı & Co 


- Bachawat, J.. 


` А ‘ IN 
THE CALCUTTA LAW JOURNAL. (Vot. gar, 
, Issue No. 1: —The Suit i is not maintainable on the ground _ 
_ that thé award is not valid and is not enforcible. à S 273 
. 4 ) x 


It is, T M not uen to give any opinion, оъ Tssucem 
Aus | 


Nora: 
i 


ES 


It is plain that the suit cannot succeed if the award із valid 


and not enforcible, Accordingly, the suit is dismissed. 
A party will pay and bear Bs own costs. 


Оп the. notice of motion dated thé 15th December, 1952 is” 
Suit No. 8399 of 1953, my order is as follows: — 


ғ 


The а dismissed. | 2 Е 
к party will pay and bear his own costs. | ЗА 


On the notice of motion dated the ean November, 1952, 


taken out in Award Case No. 56 of 1952 and Suit No. $299 of 
1953 my order is as follows: — . б a ў 


"This notice of motion was disposed of by consent when’ the 
partie agreed that certain preliminary issue? would be tried in, 
No further order 1s now asked for. No furthér order 


‘the suit-* 
is made on this application.’ s Б 
Г d s 


Each party will pay and bear his own costs of this appli 


\ 


„cation. 
Both TN — that all these applications and "matters, - 
should be dealt with by me go Mes 


` 


B Sen: Solicitor for the Dependents 
` S К. Mehata & Co.: Solicitors for the. Plaintiffs. 


S.GP Defendant's: Applications allowed. 


Vor. 92] / К . «| Mich COURT, 5 - : Я 
: . APPELLATE CÍVIL;- — 
E: t E уа ГСИН: d ` t 
~~. Before Mr. Justice-G. №. Darand Mr. Justice ^, 


e o >` 75 Р. B. Mukherjee. 


- ~ ‘| RADHA KISEN CHAMRIA & Ons. - 
+ 0-1 v.- i ГЕ Е 
 KESHARDEO CHAMRIA & Óms* . 


М. Ы a à 
Code of Сплі Procedure—Execution of decree—objections under section 47' 


of the C PC and Sectton 30 of the Bengal-Money Lenders Act —Whether 
Appeal lies against an order passed on such objections. 7 


" PIECE > ; 
Bengal.Money Lenders Act—' Loan,” essentigl'elements involved in the term 
as defined under the B. M L. Act —Advance, whether it may actual or 
nominal—If and when a decree may, create а loan—Reliefs under Section 
3o oj the Bengal, Money Lenders Act, 1f and when available to the judg- 
! mgnt—debtor. r í ; 
Тһе order, disposing of ап objection filed by the judgment debtor to 
the-éxecution of a decree based on the Money Lenders Act that the decree 
Was already sansfied and ‘that further execution of the decree 
was not available to the decree holder, decides а cordinal matter in con- 
troversy between the parties and clearly comes within Section 47 of the Civil 
Procedure Code and 14 a decree within Section 2(2) of the. Code, and there- 
fore an appeal lies against that order. М UNS 


` 


The essentials of a loan üccording to the Bengal Money Lenders Act, are : 


(1) an advance which may be in money or ın liend; (2) the advance must carry 
. mterest, and (8) there must be a condition of Tepayment. ' 


In spite of the obscurity of the language of Section 36 of the Bengal 
Money Lenders Act, it ц clear that the power of Teopening a transaction ^ 


~ should extend to the reopening of a decree, and the word '' transaction ” in 
Section 86, of the Act, includes a decree, and there 1s no reason why a decree 
under certain ‘curcumstances should not be taken to have created the re- 
lationship of lender and borrower. But it is well settled that a pre-act 


bona fide assignment of consent^decree fs protected, Ьу Section 80(5) read 


with Section 38 of the Bengal Money Lenders Act. 


* Section go of the Bengal Money Lenders Act is available so long as a 
suit for recovery of the Joan is pending, But after a decree is passed in such 
a suit, Section so cannot per seavail the borrower. The beneft of Section 


~ 


* Appeal from Original Order No 70/58 with C. Rev. 983 of 1958, 
against the order of Sri K. C, Sen, Subordinate Judge, 1st Court of Zilah 
Howrah, en’ the ioth February, 1953, In Title Execution Cate No. 68 of 

+ 1936, dated gyst of January, 1953 
| * lo ` € : * : ` z 
M 7, 


t 
i 


^ 
Civit, 


~ 1058. 
ew 
May, a7. ` 


.-^ May, 27. 


2 THE CALCUTTA LAW JOURNAL. [Уо ga. 


go can then be available to the borrower in conjunction with Section” g6,” 
once а decree is obtained and:remain unreversed а judgment debtor cannot,. 


‚ get rid of his lability for the amount of the decree merely because the 


decree is in excess of to lus Liabilities determined, under Section go. Me 
judgment debtor cannot get a release from his, lability undr the decree 


* except by a resort to, Section 86 and by reopening the decree on conditions . 


mentioned in that Section ^ "The Judgment carinot independently of Section 
36 get advantage of Section so and contend that hus liability under the 


* decree must be limited to double the отапа amount. 


А 


Appeal,by the judgment debtor, objections by the judgment 
debtor to the execution of a decree and praying for relief under 
Section -go of the Bengal Money Lenders Act on the ground that 
double the principal of the original loan has already been paid. 


The material facts will appear from the judgment. 
онт, I : 
A. С. Gupta, C. N. Laik, Amiya K. Mukherjee, A. C. Мита 
(Counsel), Nirmal K. Ganguly, S^ К. Roy and Radhapärda 
Benerjee, for the Appellants, 


Purushottam Chatterjee, Bejoy Bhose, Rameswar Saha and 


: Rabindra-Nath Chakrabarty, for the Respondent. 


The judgment of the Court was as follows : — 

с. М. Das, J. This aral 15 directed against an order of 
Shree K. C. Sen, learned Subordinate Judge, 1st Court, Howrah 
dated the 81st January, 1958. 


- 


"The disputes Between the parties spread over a dose period 


and are varied 


For the purposes of this appeal the facts situate in this 
appeal тау Бе stated as follows. _ А е 


The respondent No. 2. Durga Prosad Chamria purchased 


‘in execution of a decree the disputed ‘property known as Rurmal 


Goenka’s property for a sum of Rs. 8,61,000/-. ‘Out of the pur-: 
chase price Durga Prosad deposited on July 14, 1920 a sum of 
Rs. 3,15,950/- being one-fourth of the price and on August зо , 
1920 a sum of Rs. 6,45/750/- being the balance of the price. , 


Vou grip. 2 V ~ HIGH COuRT., Ps 


EC Fe mo 


AT Ae у» n ©- Е PU EN ‘ - 


| ded the case of the ‘appellant that in the same year Durga 
Prosad agreed -to sell the disputed property to the appellants for 
assum of Rs. 8,61,000/- with interest at- 62 P.C., p.a., from the 


aforesaid respective dates of payment of the said sum ^y Durga 
Prosad and costs incurred by the latter. . 


On Tune 21, 1933 Durga Prosad’ instituted a suit, being Title 
Suit No. 61 of 1923 of the Court of. the Additional Subordinate ` 
‘Judge Howrab, against the appellants for'a decree against the 


appellants to execüte and register a proper conveyance and for - 


ather reliefs, me claim being laid at Rs 11 103,063 Аз. 8 Pies 3 
only. с oe и 


к^ 


‚ The аЬбуе suit ended ina compromise, 


“A petition of compromise was signed by the party on ion 
17,1936 — * 


2 


The terms of the compromise are set t forth at pp 38-8 89 ot 


the paper book. The first part of paragraph ay of the petition 
ot compromise runs as follows. ` i \ 


‹ 


^ 
us ~ 


The айы (i.e. .the appellants) shall pay to the plaintiff 


Cr. 


Chamria & Ors. 


(ie. the respondent No. 2) the moneys paid by the plaintiff for - 


purchase of-Rurmal Goenka's Howrah property, as-shown in 
schedule “Аг”, ‚ hereunder as also the expenses actually incurred 
by him for such purchase and the~confirmation thereof with 


. interest upto payment or realisation ає the rate of nine annas per 


mw 


rupees one ‘hundred par Sambat,month from the réspective dates 
of payment by the- plaintiffs. with yearly rests being calculated 


„according to-Sambat Miti up’ mS first December, in each 


year dm es RPG, 
PEE \ ; 
j The. peiton the, prescribed the ‘mode of payment viz 


К The money in the hands of the: receiver shall be paid 
at once to ‘the: ‘plaintiff. 
a 
* (b) The sum of Rs. 4,25,000/-'to-be ‘paid on the execution 
. of the penton of ee ` 


200 . 


M 
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7 (с) A sum of R5. 35,000/- to be paid every month on the 
А з1зі day of each month commencing from gist 


- April, 1936 and will be continued to ba paid er 
18 months 


(2) In default of payment of any instalment on the due 
date or within 7 days thereafter the remaining 
арыган: will become payable. - 
(3) The disputed property shall remain charged with 

payment of the sums aforesaid. The plaintiff will 

i be at liberty to execute the decree without en- 


-4 forcing the charge. · 


Е The disputed property was ‘declared to belong to 
^ Anardeyi Setani from the date of the decree. ° 


Schedule A is in these terms. 


ET 

9 4 
_ Date of payment by the plaintiff Rs As. P 
14th July, 1920 - КЕ 2,015,850 о о. 
soth August, 1920 : ~e 645,750 о o` 





Total `, 861,000. о o. 

; Pi ҮК 
E . 

А dices recording the above compromise was passed'on 
April 19 1926. 

А sum of Rs 4,25,000/- was paid by the appellants to Durga 
Prosad' on April 17, 1926 and a sum of Rs. 60,987 As. 15 Pies 6. 
which was in the hands of the.receiver was also paid to the , 


plaintiff. : 


It is the case of the appellant. that Ta . paid to Durga 
_Prosad a sum of Rs. 35,000/- on April 21, 1926, that they paid 
further iristalments of Rs. 35,000/- per month till July 1927 and 


- that the total payments thus’ made to Durga Prosad amounted ~ 


to Rs. 10,10,987 As 15*Pies 6 only. 5 
Às Durga Prosad did not certify payments of the above . 
sum of Re, 10,10,987 As, ige Pies 6-an application was filed "by 


bus 


М Жу - Sad " y 
“VoL. 91]^ tos шой COURT. Vx 


r 


Sm -Апагаеуї Séthani- дае. Ordér xxi [Rule s з of the: Code of 
. Civil Procedure for “certifying the ‘said payments, Dae Prosad. 
кы. «o кш payments made: beyond go зу i 


ment of only © 1,05,000/- which was made within go gays: 


i "Sm: Аай Sethdni then brought a suit against- Durga. 
` Prosad for recovery. of the ‘said ‘uncertified’ sum of money,. viz. 
Rs. 905,987 As. 15 "Pies 6 and See челе on dci 24, 


^ 929. 


У 


. The. decreetal dües namely, Rs. 931,984 “Аз. g Pies 2 were 
- set set off "against the decree in Tide ӘНИ No. 61 of 1923 on 
E " November 18, 1929. л 


^s DES 2 = РА . = 


» i ~ The) appellants “paid: two further sums iof Rs. 1,93, 718 "As. 12 
^: Pies 9 ‘and Rs. 1,25, ао on October тоу 1981 and” ‘November 14, ' 


1981, аР x ` : Е 
Meanwhile Pug Prosad had executed the i coment deces 
in- Title, „Suit No. 61 of 1938 ~ This- was. registered as Title 
Execution’ Case No.-8g of 1929. Several pétitions' ‘of objection 
` were filed by the judgment, debtors’ (the appellants). “By order 
' Not'4g dated’ igth June 1931, the objections filed Љу the-judg- 
ment! debtors . were disallowed. The judgment debtors made 
some . payments towards the decree ‘Ultimately by Order No. 81 
- dated goth March, 1931 ‘the said execution case was A dismissed on 
pue vg 


CSS 


^ On March: 17, 1993 Durga Prosad assigned dig said consent 


"By: an oi kr dated January 25, 1928; фе Court, certified - -pay 1 


e R01 
$ S 


д in Title биі Мо. 61 ‘of 1933 in favour of Keshardeo 5 


x _Chariria® the contesting respopdent i in this appeal. , 


LAN n 


-X “farther payment of Rs. 1,93,712 "As. 12 Sila by the 


- appellant o on | May 38, 1934" was credited. -by the-consent decree on ` 


“July 4 1941. : 


On Octbber ло, 1936,  Kesardeo filed an -application for 
execution of the consent decree in Title Suit No. 61 of 1933, 


-oh the strength of the said deed of assignment dated March 17, 


No. OE . 


Ks > 
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- ‚суш s 1933. executed by Durga Prosad. The ки was duly 
gn fonts, ee registered as Title Execution’ Case No. 68 of 1936. The claim 
К 1958: “іце execution case was Re 4,20,693 As 8 Pies s9 together wita 
Radha Kuen interest and сози, ЖЕ ET . ZUR: 
, Chamria’& Ors , | ~ 
О Я | In this execution case, the judgment debtor fled а itio А 
oF objection under Section 47 of the Civil Procedure Code giving 5 


rise to Miscellanous Case No. 1 of 1987 renumbered 83- $5 of. 
26: N; ра, 1. 1937. This Mis. Case was dismissed upto this Court on appeal ` 
' on the finding that Kesardeo was not beriamdar of Durga Prosad 
but wasa bonafide assignee. ^ А "DEPT. 
5 "` The judgment debtor dled $ other petitions of objection- 
А ' giving rise to Miscellaneous Case No $1 Ms 1942 and B of 1948, ` 
А both these cases were dismissed 
Eel m ‘Meanwhile ` on July 17, 1941, Sm. Anardeyı Setháni died 
`- and appellant No. ,8 was substituted ın her place. 
Я mi г The appellants paid further’sums of Rs. 771,809 A A4 Pies 9, 
E ^ 7 Rs. 1,00,0007- and Rs.'75,000/- respectively. on August., 17 194% 
February 2, 1945 and peppy 19,1945. .' - ge fe В 


Мез. "4 Thus the appéllants paid 1n' alla sum’ of Rs 17, 8,57 As 4 
Б “++ Pies 8- only towards the consent decree in Title-Suit No. 6f of 

b ' 5 1983 upto February 19, 1045. 2.7 ns eo rm 
"The aforesaid Title Execution ‘Case No. 68 of i956. was 

dismissed for default on March 5, 1945. ` К 


:. i On an applicátion ' ' by ^ Keshardeo for restoration of the | 
s *. , execution case to file, the case was restored ‘to file’ оп April a5 


M ri 


: ~- 1945. T MR : ges. 


- i » E 
f 


- The order for, restoratión was challenged by the ‘appell- 
кк ants. After certain proceedings, the.order for restoration made 
." Бу the learned subordinate Court on April 35, 1945 was main. . 
- tained by a, decision of «the Supreme Court dated October 80,. 
1952 as Keshardeo Chamria v. Radha Chamna (1 ).` т: 
yy с zi g + r 


0) (1968) SCA OWNS mS ^ A 


. se A ^ 
i : А ] " aA . 


i $ e E t Е: = 


T 


. a Tus М е x M Lo 
Vor. gi] . Eu ; / шон бољ, На © аоз 


"On ресе ' i 1952- the серо кене filed an’ . Civ, - 
application in the said’ execution case ‘for arrest and detention of -° — 
appellants Nos, 1-2. In‘ the Schedule to’the petition Kesardeo 8 
gated: ‘that he was entitled to realise Rs 457,890 As. 3 Pies 9, Radha Kisen 


only .`;` ‚2, ` è А ` 7 Chamria & Отв. 
> ^ ~ S ov. 
, Keshard 
AY petition of objection was filed Бу. ‘the appellants on ara i on: 


December 18, 1953. ' The petition was purported to be-under 
Section: 47 Civil’ Prócedure ode and the Bengal Money Lenders G. N Das, J 
Act. . , = 


1 


The- petition ar. reciting the facts ‘prayed for. an order7 à 


"that (a) the execution -tase be disposed of on full satisfaction in 


terms of section 30 of the Bengal "Money Lenders Act, because ~ | 
double the Бавари of the original loan has been paid _ 


0) If necat; the transaçtion of ‘April 17; 1926 and for 
the compromise decree dated April 19, 1936 be reopened And a 


' new decree in accordance with the Bengal Money Lenders Act be 


passed and.a sum of Rs. 46.507 As. M DE 
iefunded. _ : пе - 

(o If further n necessary the жа мо. AD Prosad 
‘Chamria-be directed to idemnify, the appellants against the 
claims of the respondent No. 1 Kesardeo Chamria> : 


(d) Зена dig; execution case. bé dismissed-on the 
ground that the.corisideration and object of the transaction dated 
April 17, 1936 is-unlawful and void, being hit by: the provisions . , 
of Section 30 of.the Bengal Money Lenders "Act. - 


Bayes o to (i) are incidental or interim prayers. ee 


2M 


. On January s, 1958 фе ‘pendent 'No. Кезатйео Chamria . 
fled а pétition of objection inter alia to the following efféct: 


" 


- (a) The petition filed by thé judgment, debtors & 
' ^v appellants is not maintainable. ' 
' (5 The said Peper is barred by таана: 


1 The aid petition is barred by limitation” n r 


А 2M 
, * x , e 


f 
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(d) The said petition alleging over-payments is:devoid of 
substance and a sum of Rs. 4,59,566 As. 1 Pies 3 

^ ` was due on January 2, 1953 and that the dues of 
л the judgment debtor were daily mcreasibg : at she 

rate.of Rs.:86 As. 2.- Я 

' It шау be noted that the payment of Rs. 17,68,507 As. 4: 
Pies 8 as set forth in Annexure ‘A' of the petition of objection . 
filed by the Judgment debtors‘ appellants -was not specifically 
denied. The Court below proceeded on the footing that the , 


. said payménts were made.» The payment of the said: sum was 
, not disputéd in this appeal. 


On January 17, 1953, the Court took up the hearing of the 
question of the maintainability of the applcation under section 
47 Civil Procedure Code filed by the judgment debtor and the 
objections thereto filed by the decree-holder (vide Order No.’ 349 
dated January 17, 1958). 

On January’ 31, 1953 Sri K С. Sen; learned Subordinate 
Judge, 1st Court Howrah decided the ‘point in favour of the 
decree hólder being of opinion that the judgment debtors petition 
for relief under section зо of the Bengal Money Lenders Act is 
not maintainable. 


The judgment-debtors have иы this appeal against 
the said order. | 


Мт. “Chatterji who has appeared for the ‘respondent 
Keshardeo has raised a preliminary objection that no appeal 
lies against the said order. Reliance is placed on decisions in . 
Promode Nath Sinha Roy v. Sm. Rasheswari' Dassi (1), S. К. 
Budhan, Mia v. Jotindra Mohan Dutt (2). 


In my opinión, a an appeal lies. The ГЕТА аа from 
disposed of an objection filed by the judgment-debtor to the 
execution of the decree based on the Bengal Money Lenders 


Act that the decree was already satisfied | and that e £ 


(1) (94): -45 C W.N' 776 . А . 
- (3) (1941) 46 CWN. 129 А 


NC ` . Y 7 Е 
2 ^а - 


Yo. sr n CT MN “шон COURT. га ‚О -зо5 


“execution "of the deciee was not available to the dese Holder. Crvi. 
EI " The order’ decides a cardinal maiter in controversy between’ the ^ — 
parties and clearly comes within весііоп`4у of the Civil Procedure , SO 
Code and is a decree within” section 2(2) of the Civil Procedüre Radha Kisen 
e. ^ See Raja Bhu Indar Bahadur Singh w.. - Baijai Bahadur Chamria & Ors, 


` Sing A (1), Khatemunnessa Bibi v. ш Chandra Mondal (8). К n & 
Chamria & Ors. 


NS ` In-Promode* Nath Sinha* Roy's case (3), the appeal was в filed 
< against an order made on, an application filed in execution pro G N Das J. 
ceedings, under section 36(6) (a) (ii) of the -Bengal Money ~ с 
-~ Lénders-Act. The order was not passed on'a petition of objec- чат сан 
Чоп filed by the judgment debtor to the execution of the decree. 
* I have satisfied myself from the paper book of the ‘appeal that 
~ this was the Бобон, The case is therefore distinguishable. 


In Budhan Мја'в case (4) the application 4 {газ filed- by the 
judgment debtor under section 36 (6) (a) (ii) of the Bengal 
Money Lender Act for relief under the Act. , The case is"also 

И а x n 

The) view буга. by me is supported by a Bench decision of 
‘this Court in Satish Chandra Nag v. Raiyasat Hossain (5). 
Меге on a review of the cases, it was held that an order reject- 
ing an' application under section 38 of the Act on the ground 
that the transaction was not a mortgage but a lease жаз held to` 
-be appealable. ` 


In my opinion,! there is no substance in ине CREAR 
objection. 
E I now proceed to dea] with: den merits of ciis case. 


` 


The argument of Mr. Gupta. Proceeded on the Ба that the 
decree dated April 39,.1926 created a loan in substance. 

The term loan i is defined in section 3(13) of the Act to mean 

‘an advance, whether in money or in kind made on condition 

of repayment with interest and includés, апу transaction which is 
in substance a loans” clause (a) to (i) of section 3(13) excludé 
cettain transaction from the AEN ofa Code: ` Hi S 

Q)' (доо) LR. аў LA. tog (ng. ^ — : 

(9) (1918) A.LR. Calc.. 804. E m (ш) 46 C.W.N 139 

(3) (94) 45 СММ 776. — . (9. (1949) LL'R: Calc 487. 


- à ES * ГА 
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. Thus the «за of a loan áccondirig to the Act are r^ 


oa, „Ап advance, which тау Бе in money of in kind: (2). "The ad- - 
(853. T ‘vanée must carry, interest (3). There must be a condition a 
‹ Radha Киеп repdyment. `. 6 Б ма О ur EE 


Sania & Ors. . ? e i E 
idi It cannot ‘be diputa that conditions (2) (3) "are "satisfied. 
т Keshardeo 
Chàmria & Ors. The question is whether there was an elementof advance attend- 
E ing the transaction. It was urged that- the advance may. be X 
Е € N Das, J. actual-or notional, - as the expression ‘in substance a loan’ 
XO OE sufficiently indicates, - ate ace LES 


oo i "Our attention ` was drawn to certain~ is pe case of. ` 
* AS - Saradendu Sekhar Banerjee v. Lalit Mohan Majumdar (3) does.. 
De та t not lay down any. principle. * . 


7 Referénce - was made to the” following observations ; cin | 
à Kunja. Bebari Pal’s case (2). | ` 


n 


Won The Legislative has for- -reasóns of policy” Bought it ts not- 
ul 6 define the~term * loan' in an in elastic or rigid manner and ^. 
in evéry case we have got to look to the substance or the essential. 
~: nature of the transaction for the purpose of determining. as to 
- Whether or not it isa "Joan " within. the. -meaning of the Act. 
Yt a vendor of property feeling unable to rely on the personal 
credit of the purchaser. merely- takes a bond or ‘security from. 
him in respect ‘of unpaid purchase money the transaction by: * 
"v... itselfcannot rank asa loan because there ig no element of advance,- 
dnyolved in it." : 
.In Fateh Chand Mahesri v. Akinuddin Choudhury. (9 the 
test was &áid to be whether the transaction Was an interest- bearing , 
` investinent. E 


Y 


j The above Cáses proceed on the footing that if the ы: А 
- = púrchase money, was left outstanding a as àn investment, the same 
may be-regarded as a loan, °° m". 27 vu $ 


РЕ 4 E ae сй ‹ 


i Sw d 1 


Ооа ' ^ The question is whether. dere vus а notiónal 'advahee, in i 
the facts. of the present: case and if so, when? ` 


"(9 (1941) 45 CW.N 754 и (а) (196) 4 45 wh nae? 
@) (94) 47 CWAN pr - ` Я 


M 


‚ Vor. 92] EU 6 Ae „нон d Ж 3 207 


= 1 


- r РА - 


Mn Gupia. leatnéd Advocate for thie ree contended амп. 


. that the, notional avancé was made оц i tlie date of the decree. im 


s Е d 1958 


“In t presert ĉase, the petition of compromise was executed Radha Kien 
on April-17, 1926. І have recited the terms of the compromise, Chamria & On 
Interest was made payable retrospectively from: 14th July, 1§20 2*6, Є: 
and soth, August, 1920, , in ЭВ „of Rs. 2, 15,250 апа Pe ee 

E a k Ors. 
Rs 6,45, 750 ON. + 


‚ Ф® 


б G. N Das, J 
If a notional : азаны bil to be spelt out, such advance 
must be deemed to have beeti made on the aforesaid dates, I 
*find it ‘bard to accept the position that on the date of the decree. 
the parties agreed to a notional advance of the said two sums of | 
money to carry interest retrospectively from two “different dates. 
The terms of the compromise show that the money in-the hands 
of a receiver were regarded as moneys to- which the appellants 
had title and the said money was agreed"to be and in fact was ~ 
appropriated. towards the said two sums. ` i | 
= " = D 
Assuming that the: effect. of the compromise was to substitute 
the relationship of debtor! and creditor for that of an intending 
purchaser. and- <inténding` vendor, such relationship in the facts - E 
of this case, must be deemed to have arisen if at all retrospectively 4 
from the aforesaid respective dates of payments of the two sum 
Љу Durga “Prosad : іє. on July 14th, 1920 and: August зо, 1920  , 


, Or at апу rate-on tlie date-of the execution of the petition of 


compres viz, April Jm 19385 " . - . . is 


y 


The above conclusion is supported by the conduct of the 
parties. LM | = 


:-Aocording to the “appellants the new relatioiship was 
сцей оц April 19, 1926 ang not on any anteriar date. ~ MI 
The Bengal Money Lenders "m came into- отсе оп Septem- f 
ber 1, 1946. On that day, the present Execution Case:No. 68 - 
of 1936 was proceeding at the instance of the respondent Kesardeo 
Chamria. The Appellants’ petition of «objection , under section 
47 of the Civil Procedure Code raising a plea of'full satisfaction 
- of the decree, being Miscellaneous Case No. i of 1987 S.C. No- 
38 of 1937 was awaiting final adjugication. If relief under the 


. м ты е ' i 
3 e MES А 
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Bengal Money- Lenders’ Act was available to the appellants, as 


_ is their cate now, they would have got substantial relief and 


execution’ would. have been ‘directed to proceed for an &mourfte 


„Radha Е Киеп much less, than what was claimed by the decree holder Kesurdeo. ' 


Chamria & Ors 
Sov 
Keshardeo 


Ме must be noted that the appellants filed, another petition : 


" Chanrla & On of objection under section 47 Civil Procedure Code, ‘giving ri&é 


С N Das, J. 


to Miscellaneous Case No. 31 of 1942, on July 18, 194%, and still 
another petition of objection, being Miscellaneous Case No. 5 of 


1948 on January 16, 1943. И “ч 
E Кешу. ge 


\ 


In these petitions of objection, a pléa undèr the Bengal 
Money Lenders Act was not taken. . 


It is true that double the principal of the original loan was 
not paid till February 19, 1945. At the same time, the amount ` 


* for which execution was proceeding was in excess of double the 


~ 


principal’ of the original joan less the admitted payments towards _ 


the decree‘and plea tinder the Bengal Money Lenders Act would ~ 


, have been an admissible and necessary pleà, Ë “the Act was avail- 
“able to the aan © d 

In my opinion, no ican "was created, on April 19, 1926 by. 
the decree in Title Suit No. 61 of.1923 The-contention raised © 
by the чш must be overruled: x: Mil ie 2 

I have proceeded on, AEAT ten that the ‘essence of the - 
transaction between the. appellants and the-respondent Durga” 
Prosad pertook of thé character of a loan. 

Mr..Chatterji, learned Advocate for the respondent Kesur- 
deo has pressed before us the view which found favour with the 
learned subordinate Judge that “ the transaction by itself cannot, 
be treated as a loan because there is no element of investment 


їп it." 


~ 


The appellants seek to defeat the execution of the decree’ 
on a plea under the Bengal Money Lender's Act.. "The burden 
lies on them to prove the plea viz. that the decree created the 


' relationship of Debtor and creditor. No oral evidence was led 


by the appellants or the respondent. The pleadings of Title 


x 


uA 


| ДА 


‘Vor. 92.] У - - HIGH COURT. us b ` 209 
Suit No. 61 of 1923. which- cllminated in'the.consent decree Cva 
dated the 19, 1926 have not been produced. . An application for : 7—1 
appointment of a receiver was made in that suit and a receiver 1958. 
was in fact appointed. Thé pleadings of. the suit, the appli- Radha Kuen 
cation for appointment of a receiver and tbe petition of objection Chamna & Ors 
thereto and the order of the Court may have thrown’ some light Y 
on the question before ps. These papers might have revealed dais 
the cases then made by the parties as regards their mutual Wen 
relationship. The plea is a belated plea taken in execution of a G. N. Das, J 
decree which was passed more than. & quarter.of century ago. I 
do‘not therefore think it proper to allow the appellants a further 
* opportunity to subsantiate their plea: . | 


, The materials on records are incomplete. Оп behalf of the 
appellants an inference is'sought to be-drawn merely from: the 
petition of compromise dated April 17, 1936. Such an inference 
is more or ]ess conjectural. I cannot hold that the reasonable 
inference to be drawn from the suit petition is to hold that the 
relationship of debtor and creditor was created on the day of the 
decree passed on the basis of the petition. In my opinion, the 

“facts of this case do not unmistakeably show that the transaction 
` betweem the parties partook of the character of a loan within 
section 2(12) of the Bengal Money Lender’s Act and that the sum 
of Rs. 861,000 was ап advance made on the date of the decree f i 
‘for. purposes of investment. In my opinion.the Compromise К 
decree nierely provided for an adjustment of their outstanding’ р 
disputes as on that day. The decree settled. the liabilities 
interest and provided for payment of the same in the way . 
"mentioned in the decree. . - 


Y П КЕ 
The above finding concludes the appellants in-this appeal. 

` I may note that Mr. Chatterjee’ argued that the decree dated 
April 19, 1926 cannot be regarded as a transaction within the 
` Bengal Money Lender’s Act. In support of his contention, he 

7 "referred us to the decisions in Accorwrie Mukherjee v. Sailendra 
Mohan Das (1), and in $m. Padma KaminirDeby, v. Naba Kumar 
Singh Dudhoria (а). BINE ` Эш ‘ 


. ;Accowria Mukberjee’s‘case (13, did*not decide that the word’ 
* transaction’’ does not include ‘a decree.’ ` к 
= Q0) (1941) 45 C.W.N. 48 SC ILR, 2 Gale. 169: 
* (2) (1949) ALR. Fed. Ct. 15 Q8). - > ; 

tut с D) И 
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Padma Kamini's tase (1), does not also. assist Mr. Chatterjee ж 


in his contention. “On the other hand, the implication of the 


following passage in Srimat Renula Bose v. Rai Manmathe Маз ` | 


Bose (3), “ in spite of the obscurity of the language of Section 136. р 
- Bengal Money Lender's Act, it is dear that the Legislature, in- 
tended that the power of reopening a transaction should extend 
to the reopening of a decree," which was cited with approval i in 
' Padma Kamini's case (1), is that the word ‘ transaction’ in Section 
.* 36 of the Bengal Money Lender's Act includes a decree. 

Proviso to section 36(1) and sub-section (2) of section 36 T 
support the view that the word transaction includes a decree. 


I do not think that a decree cannot under any circumstances 
create the relationship of lender and borrower. © = 


І accordingly overrule the ‘above contention of^ Mr.. 
Chatterjee: е i 

The learried Subordinate Judge was of opinion that as die. 
respondent Keserdeo was a pre-act assignee of the decree. The 
judgment debtors appellants cannot get any relief under the 
Bengal Money Lenders Act as agent the appellant. 


. The жайа їп favou of Kerdes is dated March 17, 
1983, long before the Bengal. Money Lenders Act. It is no 
longer disputed that this assignment is bona fide. . The question 
which has been argued is whéther the respondent Kesurdeo is 
protected by Section §6(5) read with Section 28 of the Bengal 
Money Lender's Act. The learned Subordinate Judge was of the 
opinion that the respondent Kesurdeo was so protected in view 
of the decision of the Judicial Gommittee of the Privy Council’ in 
Srimati Renula Bose v. Ra: Monmatha Nath Bose (2), which . 
held’ that а pre-act bona. fide assignment of consent decree was" 
protected. : 


2 


Mr. Gupta sought to get ‘round the decision by submitting _ 


that in the present case, tht loan'is evidenced by the decree itself: 


‚ In Renula's case (я), there was a pre-existing Joan on а mortgage. 


(0) (2949) ALR. Fed Gt 15 (18). ; А - 


(з) (1945) 72 TA. 186, RAE s Б 


VoL. gej 


М 


· Шон Gouri, 


`A suit was brought to enforce the mortgage. The suit ended in 
а decree on consent, The effect of the decree was to merge the 
contractual—liability into a liability under the decree, substi- 
outing thereby the relationship of judgment debtor and judgment 
creditor for that of borrower and lender. Reference was made 


to the following passage. 


_ “ They (sections, 28 
loans, when the relation о 


and 29) deal with the assignment of 
f lender and” borrower still exists; while, 


that is, the contract is still executory. They do not apply where 


there has been a judgment. The contract is then merged in the 
. Judgment and the relationship between the parties is that of 
judgment-creditor and judgment-debtor and по longer that of 


lender and borrower." 


ANC E TENE - E t: РА 
‚ It was contended that the above principle which underlies 


Renula’s case (1) cannot apply because the loan in the present case 


, Was One created by the 


decree and there was no pre-existing’ 


relationship of lender and borrower which merged in the decree 


substituting thereof the 
judgment-debtor. 


I have already held 
hot created by the decree 


relationship of judgmentcreditór and 


that in the present case, the loan was 
but was a pre-existing one; 


Hence it is difficult to hold that the case is not:covered:by 


Renula's case (1). 


There are other difficulties in the way of accepting the con- 
tention of the appellant that the loan was created by the, decree. 


In the first place, if the decree did not substitute the re- 
lationship of judgment-debtor and judgment-creditor for that of 


lender and borrower and 


was merely executory, it is difficult to 


see how could the ‘decree holder’ executing the decree and how 
could a plea be raised by, the appellants under Section 36(6) (a) 


(i) оЁ the Bengal Money 


pendency of proteeding in execution of the decree. 


СЯ In the second place, 
existing agreement ot ad 


Lender's Act which contemplates the 


^ 


а decree on consent presupposes a pre- 
justment which the Court sanctions. ^ 


ө (1) (1045) LR 72 LA ^16. . 


/ à 


ч 


: ‘this point. - PR 


= r 
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ей if we.asume that the’ ‘decree det: the loan, thé Ioan - 


; must be taken to Have been incurred on the'date of the decree. |. 
It is not disputed that the gum. due to tlie respondént on the ^ ' 


date: of the decree was Кз. .12,63,149. This sumi. must be the . 
‚ amount of tlie principal loan and the liability of the appellants 
in terms of Section go of, the Bengal. Money Lendet's Act would. ` 
be double -the sum. -The liability ‘of the appellants. would be, 
"oen this basis Rs. 15,296,298. less payment which come up te - 


Rs. 17,68,507 As. 4 Pies 8. -The appellants would be still liable *` | 


for Rs. 7,57,796 As. 11 Pies 4. The claim in’ the Schedule in’ 
present execution cade Way К, 4.57,81-3'9 pies » ЕЛДЕ" 

‚Мт. "Chatterjeé conténded that the principfe embodied in. 
Renula’ з case (1), was extended to the case of # pre-act assignment 
of a mortgage debt which had not merged in a decree. In support 


` _of His submission he referred. us to the decision-of thie Judicial © 


Committee of the Privy-CoühcH im Promode Kumar Roy v. 
Nikhil Bhusan Mukherjee “& Ors. (а); im this саве, the mortgage ` 
- was dated February, 2, 194] and the assignment of the mortgage 
‘was dated September 15, 1930. "The suf-mortgage was held: to 
be proteste by Section 36, SHE assignment being dd -act one, 


ei Evert if we asome that the loam was incurred оп the.date of 
the decree and the decret evidenced the. loan; the “respondent . 
Kesurdeo would by a pre-act assignee of the loan. On the prin- 
сіра} accepted: in Promode Kumar Roy's сазе (a), the respondent " 

- Kesurdeo would by possel by section 36 of the Bengal Hd 


-Lender's Act. 


2 ~ 


I cannót therefore; accépt He argument of Ms Sopa on 


\ 


- Mr, Mitra, learsted’ “Adwodate for the appellant No. d who 
followed Mr. Gupta urged 2 different ground. 


V 


i Mr. Mitnfs contention” was that section- #0 of the зр. 
"Money Lender's Act which i$ based orf public interest affords an ^ 
independent ground .of relief to which e borrower ‘is entitled - 

ay (1945) ER. я ГА. 156 


(зу бор) EK. 26; pe 74. (19497 ALR PC e Qui в 5o 
CWN 407. E . 


- -a te 
ё 


. | e NG 


^ 


' merely to -benefit a partictdar class or individual: 


distinguishable. - 


! Section 3o of the Bengal Money Lender's Act. 


4 
\ © 


Мосо] 77 ^ - '. MIGH COURT. ` ' sis 
. - u үт. ге PE А б . 
apart from his remedy provided for in’ Seetiort 36(t) 36(6) (а) () ` emt. 
or (ii);or Section 98 ‘of the Act. Sucha relief the borrower can с 
claim by. way of a defence. t4 s.a Im E MEL: 1958. 
e* "Reliance was placed’ оп һе decision іп. К. 5..М. Vinkatalin- Кайы Kisen 
gama Nayanim Bahadur Varo, Raja of Kalahusti v. Као Mane Chiamria & Отв. 


‚` Venkatadri Rao (1). Our attention was drawn to the following . ~“, 
observations made by.Odgeis J. + ^ 4 E ums E OS 


‘Althotigh a final dectee may be рамей without objection 


^ or even bj consent, still the parties havé no power by their act, | GN be, 1] 


mor indeed has the Court power, to evade thé clear provisioris of a 
. statute if it is passed im the interest-of public policy arid not^--- » --- 


The above observations have to Бе read iri the light of the 
„facts of. that case. In the case cifed thé Betich "uphéld an 
objection by the judgment-debtor that a final decree could not ^ 
* be exétuted by z sale of: the properties forming part of a an 
im ble estate, in view of thé express provisionis in section 6 
“of the Madras Impartible Estates Act, (2 68 1904). which itipósed 
‚ an imperative bat to.a sale of the impartible estate or part there- 
of. ‘Fhe décision proceeded on the basis that the Bar was 
absolute and prevented a sale im execution arid the fact that a 
‚ decree had beet passed did. niet matter. The case is clearly 


- Reliance was also placed оп the decisi6n in Gobinda 
Mahapatra v. T. Venkata Krishnayya (я) Fhe decision turned 
-om а construction of Section: (1) Exception 3 of thé Orissa Money 
Lender’s Act (Ш) of 1989. The lariguage-of the Oriss? Act is 

: more stringent and can afford no useful guide for construeing ' 


РА 


^ 


- “In my ópinion, Section go of the Bengal Money Lender's 


_ e Act is available so long as a súit for recovery ОЁ thé loan ‚із 


* pertding. “But after-a decrée is passed. hr sneh a suit Section go 
.cannot per seavaik thé borrower. "The-bertefit of ‘section $0, 
cam them be. available to the-borrower im conjunction with 
Ps ti ) 86. а m L ` # | A" t * 


D à 


30) бар) LL Rfo'Mad, $9 SC (1927) A ER. Mad. gin. '- 
.Q) (1950) AIR Orisa 6 << А . i 
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: The scope of Section 80, and 36s was considered by d 
* Judicial Committee’ of tlie: Privy Council -in Renula’s, case G) 
‚ already cited. „Жэ > ГҮ V ГА 


ғ 


"a o7 Ў ii . 9. 
; s 


> 


After quoting Sectión si Lord (Goddard i bere ut 


"The ees f thi ation i to йй а dtenee tja 


. borrowet as to the amount for which he is liable, and that ^ 
"is all that it does, It. does not-affect judgments already. 
obtained, but merely provides that thé amount of a Judg- 

7 ment already obtained is to be’ taken into account in cal-, 

` culating the final amount for which a borrower may’ be n 

7 *. liable, . This ‘section’ therefore, cannot of ftself avail’ a 
judgment-debtor against whom a decree has been ишш, 


б. ‘obtained’ ane Temains unreversed." - 


P 


Lord Goddard then proceeded `t to. means the effect Ns 
Section 36 ‘and observed that Section 36 confers the power also of 
` reopening dermee iri certain conditions "pecie in Section 867 


L 


Referring to the declaration finda by the High - ius la К 


Renula's сазе (1),. that the borrower із not liable to.make апу 


` further payment under the mortgage, as he had paid double the 


amount ‘of the Joan гом Coddard observed: — ^ — M 


e 


^m "whatever Ба such a declaration -might Б ex- 
pressed, it would have the effect of restraining a judgment- 
„creditor. who had obtained ' a regular SE ‘final decree from 
ar to execution... . : 


Е + КИ os 


E 


a 


" А А 


A! ‘close кыек of the- decision i in Renula’s case (1) deasly " 
shows that once à decree ix obtained and remains unreversed a 


judgment-debtor cannot: ‘get rid of his liability for the amount of e 


"the decree merely because the decree is in excess of his liabilities ' 
2: ‘determined "under Section go. The judgzient-debtor ‘cannot 


D 


get a release fiom his liability undér the decree except by a resort , 


' to section 36 and Буа reopening | of the decree on the нн, 
mentioned i in pat section? 


~e 
. 


Q TS LR, 72 а LA; 188. ре 
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- Toe NE 
I do not agree with Mr. Mitra, leartied Advocate for the- Стул, 
Appellant No, 3' when he says that thé Observations made by .— 
Logd Goddard in Renula's case (1) must Бе read as limited toa. 1953- 
dise where the judgement-debtor seeks to reopen the decree. The Radha Kisen 
Observations are generally and equally apply when the judgment- Chamrm & Ors. 
debtors raises a plea under Section 80 in proceedings for execu- Mi 
tion of a decree. * (o Redes 
The decision in Durga Sankar Sukul v. Profulla Chandra "221 & Ore 
Nag (3), related to а plea under Section 30 of the Bengal Money IG N De, J. 
Lenders Act which was raised in the suit itself. The observations | 
at page 365 to’ which reference was made must be read in the | = 
Context. of the facts of the case. i - 
I accordingly hold that the appellants cannot independently 
of Section 36, get advantage of Section o and contend that their . 
liability under the decree must be limited to double the sum of 
Rs. 8,61,000 less payments made by'them, ` 
In the present, case, no question’ of' reopening the decree ~ 
under Section 36 can arise. И 
The plea raised by the appellants on the basis of the Bengal 
Money Lenders Act must be overruled, S 


Mr. Chatterji, learned „Advocate for the respondent No. 1. 
raised a plea of resjudicata and the har of limitation. These 
questions were not canvassed in the Court below. 

As I have negatived the contensions urged in support of the 
‘appeal, it is not necessary to give my decision on these questions. ` 

In the result this appeal fails and is dismissed with costs.. 

It appears that the judgment-debtors appellants also filed a 
pétition under Section 115 of the Code of Civil Procedure 
disputing the validity of the order complained óf in the appeal. 
By the judgment just now delivered we have held that an appeal 
lies against the order complained of. In this view, the petition 
of revision is not maintainable. 

The Rule accordingly fails and is discharged. Аз we have 
made an order for costs in the appeal, there will be no order 
for costs in the-Rule. Ze ge se 

Dababrata Mukherjee, J.:—I agree. ` F 

S.C.P. c - Appeal dismissed with costs. ~ 

*() (1945) L.R. 7a E A. 156 42) (1946) 51 C.W N. 855 
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ке Before Mr. Justice К -С. Chunder. . + 


SUSHILA BALA DASSI & Ons. 
"v. 
CORPORATION OF CALCUTTAA 


E 


‚ Cdleutta Thika Tenancy” Act ey eee Act er af. 1953): Section n. 
Ки operation pren pornutted. . s 


Calcutta Thika Tenancy ЛА ая jo— * Land vested in or. rin pansion - 
,of a local authority Section, зо applicable only where “a local 
authority” is solely vested wuh the "ruperior right m the land. - 


When the statute gives, retrospective operation to the definition oF a 

' thika tenant' ап a pending second appeal, "he Court has got jo ht to 2 
interpret a thika tenant in any other manner. E 
section sp ot the’ бшсш "Tha: Tenancy "Act 1949 says that “iE any 
land is vested or is in the possession of а local authority," the Thika Ten- 
Act‘will not apply, but ‘that section is.available only when the land. 

is vested ing local authority alone and riot in some other compone body of 
landlords of which the loal: authority omy, forms a pe Lo. bg 


„Appen by.the renant-défendants Suit for ejectment Ld land- 


lords. 7 3 EE i 


Thé ‘material facts will appear from the judgment. ` у 


N67 


Atul- Chandra Gupta and Radha Kanta Bhatiacharjee, for 
the Appelin in Appeals Nos 413 to 416. 


4 


. Narendra Nath ` Biswas for- the Appellant . in Appeal 
No. 885. : 
„Jitendra: Kumar Sen Gupta dnd. Chandra Nath  Mukherje - 
for the Respondents in-all'the Appeals. - - 
The judgment of.the Court was as follows: — 1 NA 


* Appeal” ‘from Apellatg Decree Nos. 385 of 1953 with application and 
413 to 416 ОЁ 1951 with applications against the decree of Sri D N. ea 
Gupta, Subordinate, Judge, 1st Court, Alipur, dated the gth- Feb., «gps, in 
Т.А. No. zi-of 1951 affirming the decree of Sri K K. Moitra, aaa 
ast Spun Aliporg; dated the 29th of November, 1950. Р А А 


` "арр, РЕ, 
+ D 
* е 


kr А А 


$ 
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VoL. al HIGH COURT. 


` к. 0. Ohunder, 4.1 Those are , five’ appeals against five 
appellate decrees by, tenants with respect to some suits in eject- 
e sient. , The same question of law arises ‘and therefore the same 
judgment will- govern all the live appeals | 
^. The facts are very dear. On 2-6-47 plaintiffs Nos. з апа `3 
made a deed of'gift in favour of the Calcutta Corporation by 
Ext. $ of some bustee land out of the bustee situated at No. 18, 
Monoharpukur Road. For each- -plot of land then in occupation 
of a tenant there were joint landlords, namely, plaintiffs Nos. 1, 
3 and g. ` None of them was a separate landlord so far as the 


* tenant in each of; these cases is concerned of any particular 


. Separate tenancy land.” The whole tenancy land was vested and 
possessed in the right of a landlord by three persons together 
namely; plaintiffs Nos. 1, 2 and 3. These five suits in ejectment 
were brought by Plaintiffs "Nos. 1, 2 and 8 ‘together as constituting 
the joint body of landlards for ejectment of these tenants. 
‘These lands had been made over to the Calcutta Corporation for 
the purpose of a зо\ К wide road.. The plaint was filed on 

` 25:340." The Calcutta Thika Tenancy Act (West Bengal Act II 
of ¥949) had come into operation from 28-2-49. The plea was 
taken in the trial court in all the five suits that the tenants were 


, protected from ejectment by the provisions of the Thika Tenancy’ 
Act. In view vf the decision of the definition, of ‘tenant’ under . 


the Thika Tenancy Act of 1949,-the trial court held, by a judg- 
ment delivered on 19-11-49, that such protection was not ѓо be 
given to these tenants, and therefore suits were d in favour 
of the landlord. An appeal was taken against all the five decrees 
but the appellate court upheld all the five decrees on 9-%-52 and 


Sushila Bala ~ 
Dami & Ors 
vo 

Corporation of 
Calcutta. 


Chunder, J 
April, 24 


. dismissed all the five appeals. Out of the Second Appeals,.four - 


were filed in this Court on 26-38-53 and one had been filed previ- 
ously on 10-3-52. It is beyond dispute-that all these five appeals 


. were pending in the Second Appellate Court when the Calcutta 


* Thika Tenancy (Amendment) Ordinance, 1952 was passed on 
‘21-10-52. It is also admitted by both^parties that no application 
under sub-section (2) of section 5 of that Ordinance was actually 
filed in the trial court in any of these five cases. I am not con- 
“cerned мі the application. filed in the Appellate Court. Then 
Ona14-9- -53 West Bengal Act VI of 1953—the Calcutta Thika Ten- 
ancy (Amendment) Act, 1953 came into operation. Section 1 

З enacts in its proviso that "the provisions of the Calcutta Thika 


` 
« 


ом 


ye. 
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-Tenancy Adi, 1949, as mE ‘by this Act, shall, -subject, to » the 
provisions of section 9, also apply and’be deemed to have alwa 


a applied to all suits; appeals. and proceedings pending béfore anf* 
. Sushila Bala , Court on the date of thé. commencement of the Calcutta Thika _ 


б 


to [убы 92- 


Dasi & Ors: “Tenancy (Améndment) Ordinance, 1953.” It is beyond dispute, . 
41: У, 
corporation-of 23 І have said, that all thesé five Second Appeals were pénding. - 
Calcutta, before the Second Appellate Court on, the, aust October, 19523, _ 
Weil. when that Ordinance commenced. Therefore, subject to section" 
Chundar, J: 9 of the Amendment Act of 1953, the ‘Calcutta Thika Tenancy ` К 


` 


Act, 1949, as amended by: the Áct;of 1953, shall be deemed to have 

qur applied. Secrion 9 runs thus: _ 

ES " Any proceedings commenced under. sub-section (3), of 
Qseción S . ne 7 were in force." : 


- (o. GD 
+ 


І have. pointed ' out "that it is the admitted position. in this 
‚сазе that no -application: under sub-section ‘(a) of section 5 ,was , ' 


. lever made i in the,trial court in any of these five cases. Therefore, 


, the restriction regarding section 9 does not apply. It.is "beyond n 
. any shade of a doubt that the-Calcutta Thika, Tenancy Act, 1949, 


"as amendéd by the Act of 1953 has got to be applied in the Second 


`~ Appeal and one of the amendments which will now. apply i is the 


' amendment of the definition of a thika tenant. The reason given ` * 


by both, the Courts below for holding, that the Calcutta .Thika 


“Tenancy Act, 1949,.did not apply is now untenable in view of. ^; * 


. the change in the definition of a. thika ` tenant. The question, 


therefore, . „will “have to be décided in' the light of the new 
definition- of. thika tenant whether the protection given will 
apply or not. ^ , E: E 


D 3 - . cote 


3 


D 


My àttention^ has; ‚ been drawn to one ` decision, vino 


~ Bonnümma v, Arumogari & Ors. (1), “which urifortunately;.has s 
no dpplication bécause the Judicial Committee -went-upon id А 


„practice .of that .Court and not upon any question of the retros- 
ан ins demum and clearly. given by a statute. , 
Be 4 


= 


When. -the statute mom retrospective. operation to the. дев. ' 
- nition, of a thika-tenant in a -pending second, appeal, “the. Court 


has got no right to interpret a thika ‘tenant in any other-mafiner. 
"Therefore, the question, whether. the five appellants "are thika 
e (1905) AC. 883 6° _- . 


. D B Tw 
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tenants will tax now to. be decided under.the definition of the. 
Amendment Act of 1953 and, therefore, fresh decision by the’ 


trial Court becomes Пон дечи and if. fece fresh evidence 
«4034 ve allowed. А 


Й 


My attention has been dran to section go of the Calcutta 
Thika Tenancy Atct, 1949. That says that ' if any land is vested 
or is in the possession of a local authority, ` “then the Thika 
_Tenancy ‘Act will not apply. That has got no bearing in the 
present case. The land in section go means the land of a thika 

_ tenant because section 80 is in connection with Thicka Tenancy 
_* and therefore, thé, superior right in the present case in that land 
must be vested in the Corporation alone and not in some other 
composite body of landlords of which the Calcutta Corporation 
only forms a part. Unless we add-the word ‘ ' wholly or partly,” 
in'the section, it cannot be applied to the present case and' we 


are not permitted by ‘the ordinary law to import words that are | 


not in a statute unless there are very compelling reasons for the 
same. These are elementary rules and, therefore, - I see nó 
reason to cite authorities. 


The result, "therefore, is that АП the five appeals must be 
allowed: ^the*decrees of the Courts below'are set aside and the 
five suits are remanded to the trial court for decision of the 
question of the protection given to these tenants by the Calcutta 
Thika Tenancy Act 1949 as amended by the Act of 1953, and 
then in the light of the decision so arrived at to act according to 
law. ey 


The applicitions are now infructuous and call for no deci- 
sion. . е m К я 
The appellants will get their costs in all the Courts up to 
"his stage. 7 
Leave under ‘clause 15. of the Letters Patent is asked for 
- and i is refused 


e "a" 
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S;G.P. Appeals, allowed. у 
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— 
Sushila Bala 
Dassi -& Ors 


v. 
Corporatlon of 
Calcutta. 


Chunder, J. 
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Before Mr. Justice R. S. Bachawat, 
NALINI RANJAN GUHA 
v. 
~ UNION OF INDIA* . ‚ 


Arbitration—Appointment of arbitrator—Notice, unde Section. 8 of the 
Arbitration Act—Whether such, notice may be signed and served: by 
agent. : ^ . / 

Section 8 ot the Arbiiration Act does not’ either. expressly ог by necessary e 
implication and intendment exclude the gencral comman law rule, namely,' 
whatever a person has power to do himself he may do by means of an agent 
Urider this section the party himself can sign and serve the notce and what ` 
the party can ‘do himself he may do by means of an agent The section does - 
not require any signature on the notice, for less the signature of the party 
There 1s nothing in the section or in the general policy of Arbitration Act 
to exclude the general common law rule There is nothing in the Act 
which require the notice under section 8 to the evidenced by the signature 
of the party himself B 


Application for appointment of the Arbitrator. 

"Validity of the notice under section 8 of the Arbitration 
challenged on the ground that the notice was signed and served, 
not by ће party himself, but by the party's attorney. `- 


* The material facts will appear from the judgment. 


S K. Acharyya for the Applicant. 
S. Banerjee, Standing Counsel, for the Opposite Party. 


The judgment of the Court was as follows: — 

Bachawat, J.:— This is an application by Nalini Ranjan 
Guha Under section 8 of the Indian Arbitration- Act for appoint- 
ment of an Arbitrator. The arbitration agreement provides for 
reference of the disputes jo the Superintending Engineer of the 
Circle forthe time being | In a previous application Das 

` есше No. 86 of 1952 d i үте 


Ж. 


E 


* П 
- Мог. ge] у - 4 HIGH ‘COURT. © 
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Gupta J. expressed tlie view that the office of the Айшат 
15 позе vacant and that the vacancy сап be filléd by this Court. 
It is now conceded by courisel that there is süch vacancy and that 
the conditions laid down in subsection 1(b) of section 8 is 
fulfilled. -The appointed Arbitrator is incapable of acting and 
the Arbitration Agreement does not show that it was intended 
that the vacancy should not be supplied. ' f i 
Before a party can apply under this section for appointment 
of an arbitrator he must served the other party with a written 
notice to concur in the appointment of an arbitrator. The 
written notice relied on by the petitioner is a notice dated April 
*38, 1951, addressed to the Union of India and its attorney Mr. 
S. K. Mandal' and signed by M. К. Roy. Chowdhuri & Co., 
-Attorneys for Nalini Ranjan Guha. ` Я 
The notice states that the applicant appoints Mr. -S. К. 
Ackaryya, Barrister-at-Law as Arbitrator and requests ~the 
addressee to concur in his appointment and to treat the notice 
‘as one under section 8 of the Indian Arbitration Act.- Mr. S. К. 
` Mondal in his letter dated May 3, 1951, to Messrs. M. K. Roy 
. Chowdhury & Co., stated that he was forwarding a copy of the 
notice to the department and would deal further with the matter 
on hearing from them. Thereafter Mr. S. K.' Móndal by his 
letter‘ dated May 8, 1951, to. Messrs. M. К. Roy Chowdhury & 
Co.; stated’ that he had been informed by the department that 
the matter had been referred to the Additional’ Chief Engineer, 
Central Public Works Department, New Delhi, for-appointment 
of an Arbitrator and he would write again on hearing from the 
department. On May 15, 1951;, Mr. Mondal again wrote to 
Messrs. M. К. Roy Chowdhury & Co., that he had’beén informed 
‘by ‘the department that they suggested that one of several 


-- Superintending Engineers in the employ. of the Union of-India* 


named in that letter should-be the arbitrator. ‘The applicant 
` did not-agree to this suggestion and hence this application. 


“It is contended on behalf of the Union of India that the 
notice under section 8 of the Indian Arbitration "Act піші be 
signed and served by the'party himself and that a notice signed 
and served by the attorney of the party is invalid. In my judg- 
ment, there Js no substance in this contention. ‘The following 
passage appears in Halsbury snd Edition 346 page 195. 
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"It. may, be s stated as a. gehe proposition that Whatever a 
-person- has power, to do himself he may do by means of an agent. . 
There are however two exceptions to ‘the general тше ‘that a` 


ye 


7 Nalini Ranjan ` person ,may-do by means ot an agent, whatever he has power es 


L2. Guba c gospel: — et К 
у. Е “ек x * D 
І Unie of pd ^ tay Where the transaction, is' required by: statute; to- ‘be 
' Bachawat, J: 2 | evidenced "by the. раю ‘of me prinċipal him: ` 


к x self. 

"(B) Where the EE to do the act arises by virtue o£ 
the holding of.some public office ог" by virtue of: 
= - some,power, authority, or duty of a personal nature ^ 

S. uk ,and кы skill or-discretión for. its exercise: f 
This passage данае s the, lawon this point. Admittedly. 
-the second:exception has no application to the question raised i in' 
. this case, The general rule.and the first exception мете recog’ 


>  nsed in Commissioner. of Agriculture ‘Income-Tdx, West Bengal ^ 


~ v.sKesháb. Chandra , Mondal- (1). . In my.view Section 8 of 'the 
Arbitration Act, does пос either expressly or by necessary: impli- 
‘cation and -intendment , exclude the-general common law rule: 


Under the section the, party himself. can sign and serve, Ње notice ` 


' and what the party can-do himself he may do by means of an 


agent. The-section does not require any signature on the notice, 


з far, less-the signature of the party. ‘I see nothing in.the Section 


or-in the generali policy of the Arbitration ‘Act to exclude thé 
general common law rule. The Arbitration Act does not require 
even the: basic transaction of arbitration agreement to be ‘signed _. 


` far less-to be signed’ by the,party himself. I find-nothing in:thé 


Actywhich -requires the notice under sections'B to be evidenced: 


ho the. шне of кер himself. NES 


E де ds mot’ зара іп- ‘this’ "саве idit М: KxRoy Choídhurp& | 
Co., was: nottduly authorised Љу the applicant -to write or serve 
the notice. Once it is conceded that they had this authority à" 
niust/betheld that the requisite notice has.been written and served 
byi their, principal Nalini Ranjan- Guha.. Тһе act” of: M 
М.К: Воу Choudhury & Co.,.is the-act of Nalini Ranjan Guha.* 

+ Itewas-also: ‘contended on behalf-of-the Union of India that 


` {һе‹поНсе has not been servedtin accordance: with. derfion e of 


- Qr Бе Supreme аа 


4 ° 2. 


D 


à n И ` ct 
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the Indian Arbitration: Act which-requires that the notice must 


be delivered to the Union of India. The notice here was sent to - 


«г. Maħdal who.in his turn sent ‘its copy. to'the-proper Depart- 
ment of the Union of India.. The written notice under the 
section was therefore-delivered to -the-Union of India through 
Mr. S. K. Mondale The receipt of notice by the Union of India 
is not denied ‘in .the- affidavits. I-hold that-the notice was duly 
served. : E à 


à 


In my view, all the conditions of Section: 8.of the Indian 
» Arbitration’ Act. have. been.satusfied. I should therefore appoint 
an Arbitrator under-that section. ы 


` 


The learned ‘Standing Counsel appearing on behalf of the 
` Union, of India strenuously contended that although the. parti- 
cular Superintending Engineer ‘mentioned in the agreement is 
no longer available some-other Superintending Engineer in the 
employ of the Union of India should be appointed as arbitrator. 
In the circumstances of the case I am unable to accede to this 
contention. : wr MS : i 
There are serious charges and counter charges and pro- 
longed and bitter litigation is going on between the petitioner 
and the Union of India. When the Court is. called upon to 
appoint an arbitrator it is the duty of the Court to select an 
impartial person for that office. In the absence of special cir- 
cumstances І am unable to appoint ар: employee of one“of the 
parties. Where'the arbitrator chosen by. the parties is available, 
the‘court will in the ‘absence of special circumstances compel the 
parties to abide by their contract. But that is not the case here. 
A very strong and special case must be made out for the appoint- 
"ment of an- employee of а party as arbitrator. j 
©, The selection of the Arbitrator is always a very delicate 
matter. The parties have asked for time to.see whether they 
could agree upon an Arbitrator. ^ If they cannot agree they will 
mention the matter within 7 days and I'will then name the 
Arbitrator, "Each party will pay and bgar its own costs. 


D \ 


~ e S.K Mondal: .Solicitor for the Opposite Party. 
зат, - - Z^. Application allowed. 


А 
PON. zi Seo . 


M. K. Roy Choudhury è Со. Solicitors for the Applicant. | 
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avm 25 REL "ыр И 
1958. ОУ 5 v. "m EE К 
` March, 17. А: KESARDEO- KANORIA & CO.* - zm 


уйш = Rila of the ‘Tribunal of Mrbitration, Bengal Chamber “of 
Соттё се, Rule 7—Constitution of the Second ~ Court " of Arbitrator 


on the failure of the ‘first “ Court" to make award within time— 


Я E Whether the “ Second Court” can consut of the зате set'of persons 
M бошу "the first “ Court ”-—Misconduct of arbitrators—calling for and obtain- 


ES Ў arbitration, whether, BUE conduct of arbitrators amounts to misconduct 


_ ing any information тот third party without reference to parties to — 


кше 7 of the Rules of thé’ Tribánal of Arbitrauon; Bengal Chamber of ` 


. Commerce, means that if the arbitrators who have been appointed did not 
И file'their award within the'time fixed or allowed the said time to expire, 
: then the Regutrar shall appoint another arbitrator or arbitratols who shall - 
proceed with the arbitration. When ıt is sald that another court has to be 
appointed, ıt means another set of arbitrator or arbitrators із to be appolnt- 
А ed for determining the parncular dispute; it cannot mean that the same 
3 ' - arbitrator or arbitrators who constituted the first court would be-appomnted 
“Sagan. Д 4 Ў 

P Y P E 
" The’ arbitrators canńot, occupying a quasi-judicial tea: which they 
. do, ask for informaton during the conduct of the proceedings from third 
party, without any referénce to the parties before them, and if they do so, 

such a conduct on ‘their part would amount tp misconduct. А 

E " d 
* To allow certain information to фо in without calling evidence on those 
points and thereby depriving -the parties of their right to cross-examine 
cannot. be justified. The strict rules of evidence are not applicable to 
Я Arbitration. proceedings, bát sull there is à thing known as natural Justice 


r 


4 


E 


andit would be repugnant to the fundamental; conception of natural justice E 


~ that evidence should be allowed (оо іп without calling the person, whose 
‘evidence ш admitted and without монша the parties to лек т evidence 
NL cross-examunation. ‚ б p 


Application to set aside an award of arbitrators. 


D 


о 


. _, The material fact will appear from thé judgment. 


\ 
R. C. Deb "foi the Petitioner. К P 7-05 
e  -  * Arbitration Case No, 120 e£ 1953 А РЭР E 
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Н. N. Sanyal, D. С Sethi for the Opposite Party. Сул. ` 
. The praes of the Couit Was as follows: €" 7 кеу; e 


. 
е 8 d. Das’ Gupta, J. :—This is an application, fo set aside Ише Ebrahini 


an award of-the Bengal Chamber оЁ` Commerce Mr Deb куша 09 
appearing on behalf of the applicant raised three grounds in & Co. 
support of his corftention that the award should be set aside. „у= 

~ In the first place, he urged that the arbitrators had no jurisdic- $. Е. Das 
tion to make the award. The reason for his saying this is that Gupta, J. 
the first Court which was cónstituted on the: x8th June 1951 March, 17. 
consisted of two persons namely, Messrs. K. E. Tosh and W. B 

(Cochran. The said arbitrators or the Court did not make their 

award in time and the time to file their award having expired, 

on’ the 10th November 1951, the .Registrar of the Bengal 

Chamber of Commerce wrote to the parties informing there that 

he had constituted another Court, and thereafter the second 

-Court proceeded with the arbitration"and made its award on the 

язга’ November 1951, which is now sought to be. challenged 

before me., CE 


' Mr. Deb.contends Before me that the second Court as ndti- 
, fied ‘оп the 10th" November 1951 consisted of the same persons, + 
` namely’ Messrs. K E. Tosh and W. В, Cochran. That being 
ge the second Couit has no jurisdiction tò make the award in - 
view of the provisions оЁ rule 7 of the Rules of the Tribinul of f 
Arbitration, Bengal Chainber of Commerce... : 


The second ground urgéd by Mr Deb is that the arbitrators 
have been guilty, of misconduct, because, the arbitrators did not 
send to the petitfoner the: final statement in réply filed before the 

“arbitrators by the resporiderits, and it was not until thé petitioner - 
had séarched 'the récords that they сате to known that such а 

' staiement had been filed This conduct on, the part of the 
“rbitiators, it “is contendéd, ahiounts to miscofduct." Lastly 
MË. Deb urged before me that the arbitrators received from the 
Gunny Trades Association certain informations behind the back 
of the parties. What happened was that on the 13th November 
‘1951, the petitioner. received a^ copy of a letter of the Gunny 
Trades Associition "addressed to the Registrar, Tribunal ot 
Arbitration, Bengal Chambér of Cómiüerce. which mid às 
_ follows: =. m Е 3 | Е 
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' Your letter № Те dated 5l. "a On the- ist 

March 1951, the ‘giarket for В twills was not free. The con- 

tracts were passed at the maximum plus з} per cent to 5 per ` 

+ cent Commission over the maximum rate but the inteibazar 

business was actually reported to have been dóne at 80 per 

'cent higher on the February 1951 due date.- Certain Eng- . 
lish -Dalies also püblisheg these rate. from time to time." 


c proe 


Fhe said letter was in answer to the letter dated 5-11 gr 
written by the Registrar to the said Gunny Trades Association. 
Mr. Deb urged before me that this conduct on the part of the. 
arbitrators, namely, asking for information from a third party 
without ‘any reference to the parties amounts-to misconduct. 
He. also. urged that in any event, the arbitrators should have 


placed: before’ the parties the letter dated gth November, 1951, — 


. written by them to the Gunny Trades Association toi which' the 


~ letter dated о November, 1951, was the SEN and therefore, 
the award should: be set 196 Я , ED 


Ж. 


5 = 


It seems to me that the first and the and бапда: raised. by І 


‘Mr. Deh” should prevail. І am of the,opinion that the consti- 
` tution of the second Court was in' violation of the provisions of 


rule 7 of ‘the Rules of the Tribunal of Arbitration, Bengal 


` Chember of Commerce: Rule 7 provides as follows: PS r 


2" After the court have allowed the time Mor extended ` 

, time to.expire without, making any Award and without hav- 
' ing sighified to the, Registrar that they cannot agree; the | 
Registrar shall constitute in manner aforesaid ànother Court 
¿which shall proceed with-the arbitration and shall be at 
liberty to act upon the record of the proceedings as then 


existing and on the evidence, if any then taken.in the arbi- _ 


tration or to commence the arbitration denovo." 2034 


“ Court” hag ‘pedi defined in rule 1 is ЖО; " the arbi- 
trator, or-arbitrators appointed for detertnining a particular dis- 
pate or’ the umpire where an ‘umpire has "been appointed." 
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P yn. Es (AS TAS: di ie acu round. get by А Mr. Deb T- would fave 5 
ыз, то, Ж И en effect. ig: ‘the same’ "but for the facts’ which I г shall preseridy" X А 


Dur Roe -~ merion- It appears frm the proceedings of "ihe: e; meating helg‘ “, 


` 


Ас Ebrahigi | on the 1afh-September i 1951 that Mr; Doshi, who; Tai told iste с^, 


“representative ‘of the- “petitioner, $ wanted: to: make- sonie. furthér ME 


"Rear ania coments and wanted to-do'&g in writing. This. жав accepted s= ў 


&.Co. 





t7 SOR rx 
Volte: 










ox: 





‚сапа Mr, „Ро was informed that a сору ‹ of this statement would- 
‘be sent. ‘to the Huyers оп receipt of whose. cominents thereon е 
_ Court, “would give. the matter_ further considetation.” ийїїгє 


“аг Ње petitioner was not informed thereafter anything about d 


5: the filling’ of ‘this further ‘comments by: the respondent. tis: 
RAI also. tfe’ thatthe: petitioner by its letter dated: ‘and November; v 
TAS +1951, Singuired: from, tlie! Registrar, as: собе fate.of” the reference’ | 
ЕТЕ лече to ‘the’ ‘sid letter -théspetitioner, only received a 
v ngtice, thatiatiother < Coutt has‘ been: constituted, but yiothing, was: _ i 
on said. [газ itéwhedier Sponge further commenis have: ‘been filed. by. j 

- thes Sesonden and' thej petitioners Were not: supplied With, any [i 
Segments. ‘ “But it “appears. фас om ithe zist 7 К 


EE 


QUSS CMT 
s, copy. 06 thesi 8a 


. “November: “1951 à- notice was given.to the , parties of thé: next", 
„ище: z vof ithe àrbiprauon ; 40-be . Һе ori agrd November’ A951: 





“on: behalf o Df: ithe petitioners appeared therein,“ Mr. “Deb ‘con- 
fon ;before ime. that his clien£vwas- -mpled by the form ja which . 
the: sid i ‘notice .Was'Biyen гада" they ‘thought thaf it was a meeting ` 
^ot ‘the 'arbitators in -which ће parties жеге not required to, 


у attend... ‘There тау bé ome. ` justification for this: view ‘taken’ 


», by the petitioner. - But the fact remains that: the notice was'giyen > 


1 ї "om. the" gist November | 1951 fxing" the "next meeting. of: the: ^ 


arbitration on the | agrd "Nbverüber 1951 and, the ‘petitioner did” 


~- тоў. attend the said meeting. -It: appears from the Fee of the 


meeting held on the agrd November 1951 that the arbitrators 
. duly considered at Ше said meeting the- written statement put in` 
`+ by the parties with the correspondence ; and other papers attached И 
and discussed the case." I should have mentioned that at the 


““meeting in which Mr. Doshi was permitted" to put in his com- z 


ments in writing, Ше "arbitrators: made it clear: that although 
` Њеу } would 1 Tequire а a statement from the respondent c on. the- "aud 
"comments, no. further statenients are to. be filed in answer thereto., 


The question, therefore, i ів; ас if the petitioner + had appeared 
on the 12th November, . 4951, he. could haye seen the remarks 


which had Been made: x the respondents. i in answer ю the statt- | 


D 


ME Reh'scient. did not aot Vattehd the said meeting : and’ nd: body: d 


^ 


A 
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2 ment filed D Mr. Doshi at the вата, merting. As I have said, the. 
7 petitioner Was Not permitted to file ару reply thereto and the 
; éxiitiopers could ‘have 'made his submissions before the arbitra- 
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Сгуп, . 


ent. 


pa ‘tors on the ваја statement at the meeting held on the 38rd Husein “Жам 


t 


т.) 


- ‘November, 1951 If the petitioner was misléd is not attending 


`. thè заа meeting, it would be no fault of: the arbitrators and Kenrdeo „Капотіа 


the arbitrators cannot. be held responsible for the same. The 
qespondent did appear and they were not тізі. 1 до, пог 
. think get the petitioner is entisted: ю. succeed:on this ground. 


~ But the-last ground seems. to me to e fatal for the respon- 
*.-dent The arbitrators, 34-1 have already pointed out asked for 
_odpfprmation from the ‘Gunny, Trades „Association. on certain 
2 points, . ;À letter was written on the gth November 1951_ asking 
for such. informations and оп the gth November 1951 -the in- 
- formations asked for were supplied. ~The informations were 


~ asked forswithout any reference-tq yhe parties. -In opinion, the - 


“arbitrators were pot jpstified іп behaying i in this manner. They 

| «could ngt, occupying а quasi-judicial - “position, which they did, 
‘~; ask. for information during the conduct of the _Procéedings from 
“third parties without any reference to thé parties before them, - 

: E if they аја só, such a conduct on their part would amount 
to ‘misconduct, even apart from: any ‘other considerations In 

. pe case, the position seems to. bé worse, because, the arbitrators 
‘who wanted certain informations by their letter dated 5th 

7 November, 1951,. did-not disclose that letter. The parties do 
-not know—and I am-not aware also—as to the points on which 

, the arbitrators wanted. informations from - the Gunny. Trades 
Association: -- It wag: ‘the duty of ‘the arbitrators, if ‘they wanted 

^. to get fairly in the matter, to ‘disclose the айй letter dated 5th 
' November 1951 'as well. In my opinion, the conduct of the 
arbitrators in asking for. ‘such information and -not disclosing 


‘othe letter-in which they asked for such information and which. . 


*. would show the points on which. informations were asked for, 
amounts to misconduct. Following the view éxpressed-by S. B. 
Sinha, ]. їп the case of Khushiram Benarashilal v. Kian Gwan Co. 
(Calcutta) Ltd. -(1), I would add that „persons occuping a 
judicial apd quasj judicial : position ‘must not behave in 
a manner’ in which no reasonable man occupying such 
a position would. behave. _ There must beis some standards to 
М p. Tn 88 CL] 4% . 
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which the Айген occupying such .quas- judicial E 
should conform. The arbitrators obtained informations from, = 
Gunny Traders Association without requiring any of the paras, М 
to call evidence on the points on which they wanted such ih: 
-formations. If the arbitrators were so minded, they could have’. 
asked, the parties to call some persons from the Gunny Trades. 


, Association to give evidence on the points on which informations ~ 


were asked for or the arbitrators might have themselves called 
such evidence But to allow certain information to go in with- 
out calling evidence on those points and thereby depriving the 
parties of their right to'crossemamine cannot, in my opinion, 
be justified: 1 am conscious of the fact that the strict rules of. 
evidence are not applicable to arbitration proceedings, but there” ' 
15-а thing known as natural justice and it would be repugnant fo ` 
the fundamenta] conception’ of. naturdl justice that evidence, 
~‘should: be allowed to go. іп without calling the person whose’ блр 
évidence is admitted, and without allowing thé parties to test 
such evidence by: crossexaminatiom In the premises, .asvafore-- 

said, I am of the^ opinion that the arbitrators: have- been 
guilty of misconduct. — ^ — = a И 


> 


. The result, therefore, is фы Ше award is "set aside. Each `. 
“party to pay its own cosis. ‚ У oc сат 
Before bonds diis matter I should аай’ “that i in this” Ph 
application the petitioner has also"asked for relief under section 
38 of the Indian Arbitration Act. Mr. Deb submits before me . 


` that so far as the prayers ir. the petition: relating to section 33 


“of the Arbitration Act, the same should stand” adjourned, 
because, his client, intends to file a suit on the said matters. .I ' 
accede to the prayer of Mr Deb and I adjourned the said 
prayers in the application for two months. m 
Fowler & Co.: Solicitors for, the Petitioner | 
> у \ * 


А у Š 
Khaitan & Cò.: Solicitors for the Respondent. 


$.G.P. d Log Ё Application allowed. . 
' б. Award set aside. 


E 35. $e ` 


Vor. 92.] HIGH: COURT. ж 
| CIVIL REVISION. AL ate 
Before Mr.. Justice P. N. Mookeree: and Mr. fune 
А S. М. Guha “Roy. 2 
e? e ` 


р x NG ADA ONE d 


E SAMPATHMULL- BOTHRA* 


Й 


West Bengal Premises Rent Control (Temporary Provisions) Aci 1950— 
Standardisation of rent—Section g(r) (f) and the proviso thereto— 
“ Constiuction," meaning of the term as used tn the proviso to Section 
- 9 (1) (f)—The difference between the main part of Section 9 (1) (f) and 
the proviso therelo—Tests to be applied. 


Where besides the disputed premises. there i» ‘по bigger portion of the 
proposed building substantially complete so as to be lettable and thus comes 
under the term “construction " within the meaning of the proviso to 
Sectlon 9(1)-(f) of the Rent Control Act the standardisation of the disputed 
premises 1s to be-governed by the main рап! of Section 9(1) (f) of the Act 


Where, fiowever, besides the disputed premises of which (he rent is 
sought to be standardised, there happen to be a bigger poruon’ of the pro-, 
posed “building, of which the disputed premises forms a pat, which was 
complete and lettable and thus comes unde: the term ‘' Consuuction ” 
within-the meaning of the proviso to section 9(1) (f) the standardisation of 
the disputed. premuses-1s to be governed by the said proviso 


The only meaning attributable to the term “ construction ” as appeai- 
ing in the proviso to Section 9 (1) (f).ot the Act, would be what has been 


“actually built ot constructéd, апа iL is this building or construction has to 


be " taken as a whole " for the purpose of deciding whether it satisfies the 
test of “ ‚ construction and the “entire construction '’ appearing in the 
proviso to Section 9 (1) (f “of the Ас. The test Is whether the '' constiuc- 
tion "" in question 1 at Iéast substantially complete so as to be lettable 


. 4 N Chatterjee v. Sanpatmull Botina (1) and Agrasen Stores v Ram- 


^ichpal Jhunjhunwalla (2), distinguished р 


D S ` ‹ 


e n n pi 
Cıvıl Rule No.,1390 of 1953 for setting aside Ше order of the Additional 
Rent Controller, dated the 28th July, 1954 $ 


о 


G) (1953) 56 СММ. 639, ER. 7 


(3.2 (1953) 56 C WN, 828, 


. June, ro. 


` 


1958. 
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21 Сууп, "E ‘Application by the (ena petitióner for standardisation of 
=== .rent. f : 
UON55 © 7 The material facts will appear о the judgment, 
. M.L. Das & Sons ~ P , ; 
2 vy ol , Chandia Narayan, Latk for the Petitioner. $5 °% 
Sampathmuil і à м 
tag N. C'S h 
КШ? engupta and Jogesh Gandia Sin a tor the Opposite 
"bow, 7 Party. 
Mooker jee, J. ane judgment of the Court was delivered by:. STE 
E - P. N. Моокегјев, d. :—This Rule arses out of a proceeding 


for standardisation. of rent-started by ihe tenant petitioner 

"^ The proceeding has һай a long and chequered career and the. 
‘circumstances under which the 'matter bas now come up to this 
Court are of an unusual character. Thé proceeding started as 

-' Mar back as April 11, 1951 It had its usual 1un from the Rent 

. Controller to the Appellate Judge and then to this Court. , 7 


i 


The Rent Contioller standardised the rent.under the proviso 
io Section 9 (1) (b of the Rent Control Act, 1950 On appeal 
it was held that the.case Was one.under Section. 9 (1) (g) of the. 
said Act and as the learned Judge had no materials before him . 
for _standardising the rent under’ that section, he dismissed the 
1 ; tenants's application. 234 


+ 


On being'moved against this appellate decision. thus court ` ` 
. reversed the said decision.and held that the case was quite within 
section 9 (1) (f) of the Act and that, therefore, the residuary 
‘section 9 (1) (g) could not apply. This Court however found. 
‚ оп the previous occasion on an examination of the respective 
cases of the parties before it in the light of the materiàls on 
record that the disputed premises was not part of any construction 
f within the meaning of the proviso to section 9 (1) (f) of the Act 
< and in that.view of the matter. this- Court set aside the decisions 
of both the Appellate Judge and the Rent Controller and sente 
back the case to the Rent Controller with a definite direction 
that the rent was to be standardised under the’ main part o£ 


section 9 (1) (f). ` р r 


When, however, the matter went’ back to the Rent Соп: 
troller, he after proceeding.for sometime in terms of the gtove 
j + Я 


Von. ga] 7,2 ‚ -HIGH COURT. E Ta 
А , . 


direction o£ this ‘Court, eventually passed an order that as that 
decision in ‘the present .case was apparently overruled by a sub-^ 


sequent Bench decision given in another case, the parties must 
- take Appropriate directions from this Court once again before 
е Rent Controller could proceed with the matter. 


It is impossible to find any provision of law under which 


this ordér of the Rent Controller can-be justified. , This Court, 


had given him a definite direction їп this Very case to proceed 
in a particular manner. The matter was not taken up to any 

. higher tribunal and, therefore,.the finality апа effectiveness of 
this Courts’ decision giving the said direction, rem&ined wholly 
*unaffectell зо far as the present case was cohcerned. ‘Whether 
` the said decision was right or wrong it was, in the circumstances 
stated above fully binding upon the Rent Controller and upon 
the parties to this case and must.be taken to have finally settled 
the question as to which part of section g of the Rent Control 
Act would apply to’ this case. The Rent Controller had no 
jurisdiction and, indeed, he had nb business to go behind that 
direction. His duty, was clear and he had to standardise the 
rent in accordance with the direction, given’ in this very case by 
this Court, Whether in'another case a different view of the 

+ law was taken by this.Court and even assuming that that was the 
position though, as we shall presently show such was not the case 
here, was wholly immaterial, so far as the ‘present case was.con- 
cerned, and the-Rent Controller would have-done well to confine 
himself within the limits'of his jurisdiction and-to.follow up the 
direction given to him by this Court, instead’ of being swayed 


‘by an apparent conflict between the two decisions, cited by him,- 


-and sending the parties over -again to this Court for further 
direction. The order of the Rent Controller-in that behalf is 
wholly unwarranted in law. It is, accordingly set aside and the 
Rent Controller .is.directed to proceed with the case.in terms of 
the direction, given in Civil Revision-Case No. 2230 of 1951 and 
te determine the rent of the disputed premises under the main 
part of section g (1) (f) of the Act as he was enjoined to do in the, 
‘light of the judgment in the baid Civil Revision саве, 

. : . z й D 


Before we-part with this case it ds necessary and, indeed, it is 


. only proper to point oft that there is really no conflict,between 
the йй "of this Couxt in the cases of A. N. Chatterjee v, 
* 9ч - бох 7? : 


- 7388 


1958. 


м 
M. L. Das & Sons 
v. 
Sampathmull 
Bothra. 
P. N. 
_ Mookerjee, J. 
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Om. Sampatmull Bothra (1) and Agrasen Stores. v. Ramrichpal 


“Jhunjhunwalla (2).. In the former case there was a definite find- 
„ing that besides the disputed premises there was no bigger portion 
“ML Das & Sons of the proposed building substantially complete so as to he lettablg 
E Y and thus to come- within the term “ construction ” as used in the | 
TE proviso" to section 9(1), (f) of the Act. Under these circumstances, . 
the Case was held to be governed by -the main part of section. 
ІВ, М. 9 Y) (b) and thé decision was given accordingly. In thé latter’ 
"Mookerjee, J, case, namely, the case ‘before the Division Bench Ag»asen Stores С 
: v. Ramnchpal Jhünjhunwalla, (а), “cited above, it was the ad- < 
-mitted case of the parties and'it, was also fourid by the court. * 
- - that besides the disputed premises of which.the rént was being 
- ^» ` standardised, there was a bigger portion of the proposed building 
Р ^ of which’ the said disputed premises formed a part, which was 
“substantially complete and lettable. and thus came under the | 
" term “construction” within the meaning of the ‘said proviso. 
“In these: circumstances, the’ proviso to section g(1) (f) of the’ Act 
was applied i iri this later case The two cases were therefore, dis- 
tinguishable and we need ойу зау that, in the premise set ‘forth 
above, there was no question of any conflict between the Division 
Bench decision and the other decision, referred to above and 
there was no question also of the Diyision Bench overruling the- 
i former -decision. It із. true that’ there are some unfortunate 
5. observations towards the end of the judgment in Agrasen Stores 
v. Ramnichpal Jhunjhunwalla (з), but it seems to us that thew 
- Lordships” attention was пос drawn to the actual finding in Фе; ` 
; , earlier case А. N. ‘Chatterjee у. Sampatmull Bothra (1), or to its 
. peculiar circumstances. The two cases properly read, do. not 
disclose any conflict. Each was correct on'its own facts and’ 

- ead waa прези from the other. 
ae deus “In fairness to Mr. Laik we ought | to mention here that our 
i . attention was drawn to-the passage, appearing in ihe case of 

A N. Chatterjee v. Sampatmull Bothra н at page 642 of the 
$ Report which runs as follows: 


„2988; . 


~ NC 


í ү; That term” namely, the term ' construction ' aa used 
г ‚7 in the proviso to section 9 (1) (f) of the Rent Control Асі, 
А ` of 1950—" connotes a building or construction which, taken 


‚ (1) ^ (1953) 56 CWN 639. - : 
< (а) (1959) 56 C W.N. B8. з з. - 


Vor. 9з.) 


js " A DE 
. tach Court. !' С 


". 


as a. whole, is at least sustantially complete for the purposes ' 


of letting it out to tenants” and it жаз sought to be argued 
that the passage quoted was clear enough to show that in the 
said case it was definitely: held: that until the proposed 
. bifilding was complete at least substantially, по question of 


г -applying the proviso to section 9 (1) (f) of the Rent Control 


4 


\ 


Act of 1950 could arise. ‘The ‘argument, however, proceeds 
џроп- а misconception and upon an unfair or improper 
teadirig of the passage in ‘question. It ignores the context 
_ and gives to the lines quoted a meaning which they, do not 
really bear. If the quotation 1s read in its proper context 
and particularly .in the light of the proceeding lines, the 
` only, meaning attributable tó the words “building or 
construction" appearing there, would be “what has been 
"actually built or constructed " and it is,this “ building or 
construction “which, under the said decision, has to be 
"taken аз a whole.’ for the.purpose of deciding whether 
it satisfies the test of "construction" and "the entire 
construction,” appearing in the proviso to section 9 (1) (f) 
of the Act. The test laid down for the purpose was that 
the ‘construction’ in question must-be’at least substantially 
complete, ‚во as to be lettable. The passage quoted was 
- merely, emphasising this aspect and laying down this test 
and the words employed were used for no other purpose 
"The same test was also laid down.in the Bench decision in 
Agrasen Stores v. Ramnichpal Jhunjhunwalla (1), (vide p. 
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831) and it is unfortunate that a difference was discovered , 


. —when'there was none,—betweén the interpretation ; of 
. section g(1) (f) and its proviso as adopted in А. N. Chatterjee 
v Sampatmull Bothra (2), and, that which commended itself 
to their Lordships in Agrasen Stores v^ Ramrichpal 


| . Jhunjhunwalla (1). ‘Closely and carefully read, both 


~ . these cases would be found to proceed on the same principle 


of. law though мз actual application to the different facts 
‘before them tlie learned Judges differed. Whether а 


contrary view of the section and its proviso was taken by | 


Chunder, J. in 4. E. Platts v. Thé State -(3),.need not be 
considered by us for the- purpose of the present case and 
we express no opinion on that ppint. — . 4 
(1) (1959) g ОЛУ. 838. . (я) (1992) 56 САУМ. бўр 
78) (952 58 C.W.N. 706. * AE á 
: P узуу ГЕ, 


2 - > И: . 


-— 


: I we have said above’ 18 dulces to show that ‘Mr Laik's^ 
e‘other’ , - 


argument is not sound. ‘We would, however. refer to on 
‘matter which appears to us to be somewhat pertinent. 


Ac 
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‘On an `^ 


M. Lak Sonsexamination of .the relevant ^ papers, че seems to, us’ that in, 
A.N. `Ghatterjee- v. Sampatmull Bothra (1), the tenants’ only: case * i 
‘under the proviso to section: 90) (f) was that at least ар to the ^ 


Y n 
Sampathmull 
Bothra. 


P. N. 
«Mookerjee, J. 


third storey the- proposed building was substantially со 


mplete. 


That case was rejected by this Court and it doesnot: appear that 
‘there was.any suggestion that any other. portion of .the Proposed. 


: “building was complete so as;to'comé within thé term“ “construc: . 


tion,’ as used in the said proviso. This position "was' not. 
disputed before-us-by Mr. Laik who appeared-in- the earlier case 
also for the present tenant petitioner but Mr. Laik sought to “e 
„argue before us that,'on the materials -on record, there: was ' 


“actually’ a, bigger portion of the proposed” building ‘than the - ` 


disputed premises, substantially complete and lettable, so as to 


„section 9(1) (f) of the Rent Control Act of 1950. That 


- «come within the term ‘constructions’ as used in the proviso £o , 


may or 


«тау. not-be the. actual - fact. It is, however, wholly irrelevant . 
now and can be of little assistance to Mr. Laik's clients. - -The s 


‚ decision in. 4..N. Chatterjee-v. Sampatmull Bothra (1), 


and” it cannot ' be. reopened.” It binds the ‘petitioner 


cease; . s ш А e 
"os E 4 


eS fa: the result, therefore, this Rule is made е. 


16 ‘final 
T8 „and 


А "binds them: irfevocably. There ican be ‘io going back, “the : 
. matter sis concluded By that judgment: and the: OMM must 


:order«complained of is sét aside and“ the case.is sent: ‘back to the” 
Rent Controller to be. dealt with in-the light of the observations . 


г we-have wade. above. The Rent Controller will now proc 


ceed to 


standardise.the rent of the: -disputed ‘premises in the present Сазё 
.under the «main; ;part of. section 9 (1) (f) of the Rent Contro] “Act 
‘in accordance with- the directions contained in the judgment of. 


this Court i in Civil Revision. Case ы 3336 of 1951. xr 


те rest. of the Judgment i is not material to the report] 


we ^ M 
Й 
E LE (2 


x Q) Г) 56 CWAN.65. ү, E ues 


б кш - 


- SORS 50e DX Rule made absolute, 


The. ` 


. B MSN 


- Мог, ga] _ `. HIGH CQURT. 
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ы e ORIGINAL. ступ, б 


PERS Befoi Mr: Justice P. B. мийа. - 


of -` Е . ES бк MADAN MOHAN JEW | 
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SS $m. BEJOYBATI DASSI. & ,Ors.* 

m 
АРТТА to sel aside sale in e\ecution—A pplication under 
Orde: зг, Rule 89 dismissed on failure to make requisite deposit —Further 
application under Order ar, Rule 9o of the C P.C:—Whether the penod 
+ spent on application unde ‘Order 21, Rule 897should be excluded in 
determining limuation. for ‘application’ under Rule go—Settron 14(2) of 
the Limittion Aci— When the benefit of Section r4(3) of Linutation Act 
з available —Meaning of “ defect of jurisdiction, 0i SU cause of a like 
папе” m Section 14(2) of the Limitation. Act. 

б 
b t 


Й P. 


.. 7Fadure to make deposit as required by Order п, Rule 89 15 the, fault 


of the applicant and the dismissal of the application on that ground is not 
due to any defect of the Court's juiisdiction or ‘‘ other cause of like nane ” 
It i$ пога point of “ defect.of jurisdiction " оз “ other cause of like nature ” 


a - or - 


When an application is dismumed on giound of limitation, it cannot be 
sald to come under the words ‘! defect of furisdiction or other cause of a 

nature," within the meaning of Section 14(2) of the Limitation Act 
Similarly when an application under Order 21, Rule 89 is dismissed on the 
ground that the required deposits have not been made in time, such dismissal 
2 on merits of the provisions of Order ar, Rule 89 and not due to “ defect 
of Juuisdictign ” in Ше Court or * other cause of a like nature | " within the 
meaning of Section 14(2) of the Limitation Act. 


Application. under Order: 21, Rule 9 до tO set aside a sale in 
execution on grounds of material i irregularity and/or fraud by, 
ds 5th Defendant v 

m : Е - А ‘i 

lo application under ‘Order 21 Rule 89 dismissed on 

ground of the applicant's failure: to make she каша deposit 
in time. - 


+ Аррйсапрп to set side a sak in ез in re; Suit- No. 8о оѓ 
1958 . d f EE 


2 


EI 
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August, 7. 


, limitation I have already said that the sale was held on the, 


N 


THE CALCUTTA LAW JOURNAL. . [Vor. 93. 
The material facts will appear from the pu 
The judgment of the Court was as follows: — . 


Р, B. Mukhar]i, d.i This is an application to set aside 


^ 


a sale in execution. The application is made by «the ‘oth de- * 


féndant Mono Durlav Das who describes himself as the Managing 
Shebait of the Estate of Sri Sri Madan Mohan Jew under a Will 
dated ist August, 1914 executed by his father’ Manick Lal Das 
deceased It relates: to the sale of property No.-29, Blackburn 
Lane, Calcutta! - The sale was held on the 11th March, 1953. 
Although the Municipal valuation of the property was Rs. 7,760/- 
as shown in the Exchange Gazette, it was sold for the sum of 
Rs 225/- only. My sympathies, therefore, ‘are naturally with 
the applicant. . 


^, 


s 


„Тһе main difficulty, however, on his way is the bar of 


11th March, 1953 This application was made on the 15th May, 
1953. The limitation for an application to set aside a sale.in 
execution under the Civil Procedure Code is 30 days from the’ 
date of sale under Article 166 of the Limitation Act. This 
‘application, | therefore, is obviously time-barred. ' 


' Learned Counsel for the applicant, however, argues that the 


applicant should receive the benefit of Section 14(2) of the - 


Limitation Act The section begins with a marginal note 
“Exclusion of time of proceeding bona fide ii Court without | 


, jurisdiction " In sub-section (2) of Section 14 it is S proiden: — 


“In computing the period of limitation prescribed for 
any suit, the time during” which the plaintif has béen 
prosecuting with due diligence another civil proceeding, 


-. whether in a Court of Appeal, against the defendant, shall 


be excluded, where the proceeding is founded upon the 


same cause of action and is prosecuted in good faith in a° 


Court which, from defect of jurisdiction, or other cause of a 
^ like nature, is unable to entertain it" . E 
- Counsel for thé «Бри proposes to take advantage of this 
section on the basis of the following facts which "must here be 
recounted at this 8 


* 


` 


ө 
VoL. дз] . . =~ HIGH COURT. 


There-was a previous application to set aside this sale on the 


and of April, 1953. That application. was under Order 31, 
Rule 89 of the Civil Procedure Code. The frame of that pre- 
vious petition did' not suggest any irregularity or fraud’ although 

„®эше sueh case was intended to be made in, the affidavit-in-reply 
in those proceedings. In substance that petition itself” was 
‘an application under Order 21, Rule 8g. In fact, in that 
application of the, 2nd April, 1953, the same petitioner asked for 
extension of time to déposit the money required under Rule 89 
He obtained my leave on the 16th April, 1958 to deposit the 
amount of claim and: costs of the decree-holder Ganga Prosad 
Gupta at whose instance the property had been sold; but such 

,leave was expressly granted “ without prejudice to the rights 
and contentions of the parties.” The actual deposit was not 
made until the sist April, 1953 That application for setting 
aside the sale under Order 21, Rule 89 was dismissed by me on 
the 14th May, 1953. That order was without prejudice to other 
rights and contentions of the parties. The present application 
was made the following day, that Ís, the 15th May 1953. 


Now this present application is one under Order 31, Rule 
90 of the Civil Procedure Code, and made by the same petitioner 


‘What is, therefore, said by the learned Counsel fot the 
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applicant is that the whole period from the 2nd of April 1953 till - 


the 14th May 1953 during which the application under Order 
21, Rule 89 to set aside the sale was pending, should be excluded, 
in detetmining the limitation for this present application IL 
` that is done, then it 1s claimed that he is within time, I am not 
disposed to accept that argument that even then he is within 
time because between the 16th and 2151 April there are five or 
six days in which he could have made this application but did 
not do so/and nothing is shown before me why that delay was 


made This application should therefore fail’-on that ground ` 


“alone E А 
But I will assume for the purposes of argument everything 
in favour of the applicant and disregard: the interim break 
between the 16th April and the 218 April 1953 and now deal 
with the argument if the whole period from and April 1953 to 
"14th May 1953 can ре excluded under section 14(3) of the 
LimHation Act in the facts and: circumstances of this casg; ' 


и | "E . . 
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“Now-I am not t satisfied that this period from the end April; 
53, ull the 14th. May 1953 cán:be excluded. under section; 340). 

al the Limitation Act ‘In, order to exclude that time this ‘Court ` 
ne to be satisfied that the former application , under Order 11; 


` Rule-8ó was prosécuted “ with due diligence " in a ‘Court*which,” » 


from defect of jurisdiction, or other cause of а. like nature " 


e, Was unable to entertain it. . Now he application. under "Order 


31, Rule 89 was a proper application’ and was pgs to the: proper , 
Court. - There was no “defect of' ‘jurisdiction " " other cause” 


‘of-a like nature” within the meaning of Séttion 14(3) of the". » ` 


Limitation Act. ; It wab argued before me by- the leárned Coitnéel: 


-` for the applicant | that „because the deposit was not -put-if as. 


requifed .by' Отӣеғ. а1, Rule 89, therefofe the Court could поё ' 
entertain the application and Had to dismiss it. , Failure to de-* 


cant and the dismissal of the application on that ground is’ ‘not 


i m my view due to апу defect ОЕ -this Court's jurisdiction or 


“other cause; of like nature." It is поса, , point of * defect: "of: 


“jurisdiction.” " other € Cause of а like nature." In contending - 


otherwise, the е Counsel for the applicant has drawn my. 
attention to the“ “case of Jankt Prasad Choudhary ard. others у. ' 


„Кат Kripal Pandey and others (1). "B. P. Sinha, J. delivering | 


Judgment in that case. observes аср; 487 of that ere — Я . 
б 
ү The "broad Sitinciple' ааа thé „provisions: о” 
Section 14 of the Act (Limitation Act) is, naturally, the pro- ` 


` 


Uu 
x 


"2^ posit as required by Order, £1, Rule;8g is the fault of “the appli- = 


E 


^ jection against the bar of limitation of a litigant honestly .. i 


е pursuing his remedies, or supposed remedies, torget His сазе: 

.- tried on ‘merits, and failing to get his relief on account of^ 
‘the inability of, the Court to givé him a hearing on merits— ` 

' see in this connection.the observations of their Lordships of 
thé-Full Bench of the Allahabad High Court in the case of 
“Mathura -Singh v: Bhawani Singh (a). - - Thése ‘words (“or , 
other cause of'a like, nature”), of course, have got to е - 


construed, ejusdem _Ț generis with" defect of jurisdiction, that m 


isto say, the defect must be of such a charatter as.té make" ^ 
it-impossible for the (Court чо entertgin the suit ‘or :appli- 
cation, and to decide it on its merits—see in this connection 
the’ observations of their Lordships of the Full Bench of the ` 
E ‘Lahore High Court Ai the саве of Bhai, Jai Kishen: Singh s v. И 
<0) [951] AIR. Pat 486, 5, (1900) TLR. n All, a emp. 


po: ` A E: 


s OE ` 


^ 


D 
2 


\ 
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of 


, People’s Bank of Northeim India (1). | It has also been re- 
‚ peated]y held that the words of this section, and particularly 
the words "or other cause of a like nature;" should be 
liberally eonstrued: vide Mathura Singh v. Bhawani Singh 
(2), and the Full Bench decision of this Court in the case of 
Lal Bihari Lall v. Bani ‘Madhava (8), where the decisions 
‚ОЁ their Lordships of the Judicial. Committee in the cases of 
Ramdutt Ramkissendas v. F. D. Sassoon & Go (4) and Bry 
Indar Singh v. Kanshi Ram (5), have been referred. In my 
opinion, these words are wide enough; to cover a case like 


the present.” : ^ А 


Now that decision relates to ап application under section 5 
the Limitation Act for condoning: the delay in making an 


application for review of a judgment of that Court No ques- 


. -Hon of condoning delay_arises here.” Here, is a case of non- 
^ compliance and disregard of Order 31, Rule 89 leading to the 
` dismissal of the application. ғ 


I 


“As against these decisions, Mr. Lahiri appearing for the 
Tespondent draws iny attention to the Full Bench decision of this 
Court іп Bishambhui Haldar v. Bonomah Haldar & others (1) 
That was a Reference to the Full Bench by Sir Guru Das 


р. 


417 it is/gaid : — , 


“Banerjee, J? and Pratt, J. Jn thé letter of Reference set out at 


j m | 
- =-~- " Nor do we think that the mere, fact of the Com- 
' „Missioner having rejected the appeal on the.ground of 


, limitation is sufficient to disentitle the plaintiff. to the de- 
duction of the time during which that appeal was pending, 
if, in'the opinion of the Court, which has to determine the' 
question whether this suit is barred by limitation, that 
appeal was not really out of time, but failed “ from defect. 
meaning of section 14 of the Limitation Act. But in this 
case the appeal to the Commissioner was clearly out of time 
as well under section я of Bengal Act VII of 1868 as under 
section 16 of Bengal Act VII'of 1880, the only provisions 


ET [1044] A LR. Lah 136 (4) (1990) LR. 56 1A, 138. 
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-of the law -under which such an appeal could, lie; and’ 

^ though ‘under section 5 of the Luitation Act, the appeal 

- -could be admitted for sufficient cause though oùt- of «time, 
it was for the Court to which the appeal was made to sae y 


whether there was any sufficient cause for admitting it. Аз. < 


no such sufficient cause was shown before the Commissioner, 
the appeal to him must Бе faken to have been barred? by? 


limitation, and it, therefore, failed for a reason other tham . 


<` "defect `of jurisdiction’ or other cause of a like nature” 


oN 


“within-the meaning df section 14 of the Limitation Act." - 


Full Bench delivered by Maclean, С]. on that reference.: The” 
other case relied оп by Мг. Lahıri is also. on this. point. -He' 
refers me to the case of Shanti ‘Lativ. `Daulat Ram (1). In that- ` 
case it was distinctly held that ‘when a Court dismissed a suit or 
an application on the ground that іг was barred by limitatión, ` 


"it decided it on merits. 
was-unable to entertain it 
- orother cause of a like nature” 
proceedings, the time spent during which the plaintiff; wishes ^ 


In any case, it could not be said that it: 
" either from defect of jurisdiction - 


Theser observations found. favour in the judgmeht. of the . 


^" Where, therefore,-the previous `.` 


a 


to be excluded, were started on an application for'execution айа ^ 
it was held that the execution application, was barred by *time, ” 
ihe case does .not fall under -the -purview -of section . 14,7 
Limitation Act, and the time spent therein cannot be 'excluded." * 
, Reliance і "im that case was placed on the Full Bench decision of 
he. Calcutta. High Court to which I have drawn’ attention" 


already - 


‘The net result - -seems “to me ‘that. af añ ЖЫ: is die. 
"missed on the. ground ‘of ‘limitation; it cannot Бе said to-come 
-under the words “ defect of jürisdiction or other cause of a like- 
nature’? within ` the 1 meaning: ОЕ section 14(3) of the' Limitation”? 
„Act On a parity of reasoning I am satisfied that'when an appli: “ 
cation under Order 21, Rule 89 is dismissed on the ground that , 
the required, deposits have not-been made in time, such dismissal? " 
is on merits of the provisions of Order. 21, Rule 89 and not due 


` to “ defect of. jurisdiction ' in'the Court or "other cause of a like " 
nature.” within the meanirig ‹ of section 44(3) of the- Limitation. 


Act. Therefore, I cannot accede to the applicant's conténtion 
that his previous application’ under Order 21, Rule, io béng 
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dismissed because of the applicant 3- flire to deposit the required амі 


money within time, the period taken in prosecuting that appli- rv 
cation should be excluded under section ч@) oF the Limitation B5 
QS o s : Sn Sr Madan 
- EN А = .Mohan Jew 
There is another point for consideration in this appli- М 


_ Cation. Under Order 21, Rule 89 of the Civil Procedure эш; IM 

` Code a sale, is set aside on deposit. The : deposit has to be a sum us 
equal to five per cent of the’putchase money for payment to the PS 
purchaser and a deposit for payment to the decree-holder the Afukharp, J 

* ' amount specified in the proclamation of sale as that for the ME 
, recovery of, which the sale-was ordered. Now by making these 
" two deposits, a person either owning such property or holding an - 
interest therein by virtue of any title acquired before such sale, is - 
given the right to have the sale set aside. This has nothing to 
do with the sale being impeached. оп the ground of fraud or ` 
material irregularity. It may have been а perfectly valid sale, А 
even then the law allows it to be set aside under Order 31, Rule. , i 
89 on making those deposits. e А B 

In Rule 96 the mE to set aside he sale'is made on 
very-different grounds. Those. grounds are of material irregu- 
larity or of fraud. Еше go pérmits an application to be made 
to set aside a sale on the ground of material irregularity or fraud’ 
ih publishing or conducting the sale: "provided of course that 
no sale is' tet aside on the ground of irregularity or fraud unless 
the Court is satisfied that the App ah had sustained substantial 
injury by reason thereof. - iade . 

This leads to a consideration of the question, how far these 
two different-applications under Rule 89 and Rule go are com-. 
plementary or exclusive. Sub-Rule (а) of Order 2r Rule 89 
provides: — 

M “Where a person applies andes Rule go to set aside the 

Bie of his immovable property, he shall not, unless he with- 

‚ draws his application be entitled to make or prosecute an 
he application under this rule,” 

Ѕо far, therefore; acan be obtained a diens provisions it 
is the clear inténtion of the Code Ша: when there are’ 'two appli- ` 


2 


- à s ^ 
Й x e 


44 EN сив. скилл лую JOURN. m p 9з. 
So, Qv, - cations one under ‘Rule 89 'and the БЕР under Rule i: 
2n 7; 7 pending i in the "Court, the ‘Applicant . is not allowed to-move or’ | 
“ _ 1985: | > prosecute any application under Rule 80, unless he withdraws. б 
Sx бги, n Madan his application’ ‘under Rule go. The reason behind sech a 
eun Jew. vision is ‘nat far to seék. -If the sale is set.aside on the vod. 
sm. NONO ‘of material irregularity: ог fraud i in publishing or condycting the | E 
shale,‘ then it will not be proper (0° pay the purchaser,a solatium, 


xu ees iuc 3 and the decree-holder. the amount stated i in the proclamation of: 
|. PB. | tale vitiated by such material irregularity or fraud.” The prin 
Минет; J * ciple is that if thé sale is bad and set.aside for: fraud: ‘or-material : 
, irregularity no money should; .be- payable , under such, ‘sale.’ 
^, Hence before’ a sale isi, set aside by calling for deposits under ` 


" Order. 317 Rule 89 ‘the application to“ set aside the- ‘sále for. 


ЕЕ material irregularity c or fraud under Order a1, Rule ¢ go is required - 
toe 54588 cto bé "withdrawn, - At the same time the’: very fact that -a pro- 
pe pu PN nex vision is made in Order 31,.Rule 89, Sub-Rule 2 appears toin- 2 
pO TOME аісакеа "possible legal: situation ‘when two ‘applications. -onë ufider, “© 
: UN Rule 89 and another under Rule 90. are pending concurrently. 


ES 


“Two decisions on ^thüs branch E ‘the’ case have m п 

>. tome On behalf ‘of the applicant the well-known, decision of" 

(oco -Saru Begam v. Ram Chandar Sarup- (у, has been. relied" upon. 

: There the judgment-debtor made’ two applieatións to set aside ' | 
s eU T 1,78 sale опе under. Rule “89 and the other under, Rule -go:- 
TS И e ‘Fhe former was dismissed on the imerits after hearing 7 The 
а RM "latter was dismissed on the ground that 'the judgment-debtor by 

v7 1 ptessing. her, application under. Rule 89 must- n ргевишей+о.-—`. 

due . have withdrawn, her: application under. Rule „Thè ‘learned 

2: 07 77- +4 Judges” delivering judgment in, that’ case hel pss the ‘Court 
(07 m. ought to. Have put the judgment-debtor * to’ her ‘election as to, 
ае a -whether she. would -Withdraw the application under Rule’ 90, - 
‚7. vs. “and if she had réfused to 'do- so, it should „have disthissed thé 

«7 0 1',* application under Rule 86: But Ше dismissal of thé application , 

- 7c , ‘Under Rule 89 without putting her on election i was no bar to the: 
xu shearing: of the application under Rule 9. In fact, at page 859 : 
s E UA | óf the report the following observation i is made: —^ 

(IG A „т £ 
ae i. “Tn out + opinión the converse propositio: that an iplis 
yoke Ub I ou cation п under order XXL Rule > having been heard and 
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"m f б. DN р к " 4 x К ' f ` 
disposed óf, ah-application under :Order ХХІ, Ruľe-go; is 


- Mot maintainable, does not “necessarily follow from sub- 


clause (2) of Rule 89." . ; › 


' e * Although it маз ап obite: dictum coming as it does {тош 
Sulaiman, J. І have the highest respect for, that observation. 
In this Court there is a decision of S. R. Das, J'in Gour Chand 
Mallik v. Piadyumna Kumar. Mallik (1). The learned Judge 

~ Шеге 'сотеѕ to the conclusion that ап application 'under, Order 

XXI, Rule 89 need nov be dismissed in. [mine ‘if the applicant 

does not withdraw his application under Rule 9o, and held that 

the requirements of sub-section (2) of Кие "89 were sufficiently 
fomplied with if the application under Rule 89 was not allowed 


PY 


to be actually made or prosecuted, i.e., actually moved or. pro~- 


ceeded with and was stayed till the disposal of thé application 
under Rule go. In’ that application the grounds of both Rule 
89 and Rule go were combined. . 


It does: not appear to me that any one of these cases dealt 
with the point as to why an applicant should bear the penalty of 
paying a-solatium to the purchaser whose sale has been set aside 
and pay fully the claim of the decree-holder while having the 
other remedy of being able to set aside the sale in case of material 
irregularity and fraud. The point is that it is difficult to see 
why where there has been a case of fraud or material irregularity 
the applicant should rather deposit moneys under Rule 89 than 


apply to set aside under Rule go without paying the moneys.. 


. One can certainly understand such a situation in а case Where 
at the time of making an application under Rule 89, the fraud 

_ or materal irregularity was not known to the applicant But 
where both'the grounds under Rules 89 and go are known and 

‚ available, and the applicant choses the ground under Rule 89 
' and elects.to put in the deposits required under that Rule, then 
his failure to take the ground of attack of the sale under Rule 
9o might be argued to bar its subsequent revival because of the 
doctrine of res judicata and principles analogous thereto The 
judgments, referred, to above do not .deal with’ these con- 
„siderations. It ‘is unnecessary however, for me to decide this 
particular ‘point of competition between Rule 89 and Rule go 
of Order 21 ofthe Code, and how far they are independant or 
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“exclusive and if so in what circumstances I therefore-do not. 
decide it. S AE i 


I am satisfied in this case that the application is barred by 


limitation and the provisions of Art. 14(2) of the Limittion Att, 
cannot be attracted. Inspite of my natural sympathies with the 
applicant because of the price at which the property was sold in 
this case I think that the point of limitation i is dear. 


regard to what I have ‘observed before, I think it will be proper’ 


Thé application, therefore, must be dismissed. А Having 


not to make any order as to-costs. 


S.C.P. " Application’ dismissed 
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EAST INDIA FILM STUDIOS 
` i E U. . r 
P P К MUKHERJEE & Ors.* > 


Arbutration——Statutory ay bits ation—Ar bitrator appointed under Section 19 


of the Defence of India Act 1939—4uthoirity of such arbitrator cannol 
be revoked by an executrve order ој Government—Mode of revocation of 
> author tly of mbifrator to be found in provisions of the Arbitration Act— 
and the DI Act and Rules—Sections 5 and 46 of the Arbitration Act— 
Rules 3 and эг of the DI Rules—Section 16 of the General Clauses Act, 
not applicable to arbilrdtor—Arbtlrator, not an employee or servant of 
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‘Me Government MEE " 


The effect of Section 46 of the Arbluation Act has been to extend the 


! operation of the various provisions of the Act of 1940 to statutory arbitrations 


excepting certain sections mentioned in Section 46 itself The Arbitration’ 
Act of 1940 has also application to the statutory arbitration a COMEDIA 


t Arbitration: matter No. 3 « of "av, У СА > . 


Й 


g 


D 


v 
t 


. 


~ @ r B * Aeg 15> oes 
loa E iar сата: ел 


Vor. 9] «77 TOS o TIt 24! вісн оорвту. .. 
ova E 
^ dby боолоп up of the-Defenoc-of India Act, because the D. І. Act was dn 
-enactment which was, in force at the time the Arbltratioh Act of'1940 came 
into. operation, and therefore the D. I. Act falls within | the, purview of ше 
екан M e Dope tiet 3g T he SP n. 
Wiley and sr of die Defence of Lila Rules define crcunitaoes under 
"which the, Provincial Government may remove àn arbitrator ' or revoke his 
authority and appointment, But where these circumstances do not exist, 
Section 5 of the 'Arbitration Act is applicable їп ses of revocation of 
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t 
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authority of an appofnted "arbitrator under Section’ 19 of the D. I Act, and ' 


except by following the procedure prescribed-by Section 5, any other order of 

the Government purporting to revoke or cancel the authority of the arbitrator 
must be held to be bad, inoperative and without jurisdiction. 

^ An arbitrator appomted under Section 19 of the, Defence of India Rules 

* is really in the nature of a tribunal or functiohs as а Court? It is in the 

fitness of things that recourse should be had.jo Section 5 of the Arbitration 

Act when an attempt is made to revoke- the authority of^an appointed 

arbitrator who із ready and willing to act and is @раме, of күр: as 

Auch ют Section 19 of the D I. Rules 


An iiam is not in the ‘position of an employee or servant of the 

* Government, „but he occupies the position of a tribunal o1 a Court. Hence 

Section 16 of the General Clauses Act, which bas reference to the relation of 

master and servant ‘in the matter of suspension and” «dismissal, can have no 

. 2pphcation ш the matter of revocation or cancellation of E apthority of 
an appointed arbitrator. E peas - | 
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"Application under - Article “326 of the Conititution | 


challenging ‚ап order ‘of- the ‘Government, rof West , Bengal 


tevoking or cancelling . "the appointment o£ an arbitrator ` 


appointed under Section 19-of the Defence’ of India Act; 1989: 


' Claim for compensation for properties requisitioned andar 
the’ ‘Defence of India. Act. ° 


- The material facts’ will арреаг from the judgment. 


G. P. Kar for the Petitioner.. 
р А К. Sen, Junior Sanding Counsel, for the Respondents. 
The judgment o de ‘Court was as follows: — 
` POTE 


He K. Boso, Jil This i is an ügülkadon ийдет Article 226 
Ji the- -Constitution for an appropriate writ directing the res- 
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poudeits Nos.. гара i ‘to мидан or cancel an order of revo- 


cation of appointment . of an " arbitrator dated the a4th^ of: 


i November, 1951 and for. direction - -upon, the said рав to n ў 
pale India Film forbear from: Giving. effect | to, Чы order ; e 


27 i E Е 9. 
тке petitioner carries on businéss of production ‘and ex: 
ploitation of. firms and for the purpose of such business he has his 
buildings, - studio, laboratory situáted at Tollygunge in the 
suburbs: of Calcutta. In: the year 1942 the building, studio, . 
laboratory’ and the garages belonging to the petitioner were 


requisitioned by the Government under the Defence of India. 


Act, 1939. Аз no agreement, could be reached between the 


"n 


petitioner and the Government as to the compensation payable • : 


dn respect Of the requisition, a reference was made by the — 
- Collector under the provisions of section 19 of the Defence of 


India Act by an, order made on the toth of June 1944 and this. 


; reference was Tegistered as Tend Acquisition Case Nos. ae 


have been appointed by the Government from time to time, but’ 
hone of the arbitrators entered upon the, reference.’ By an order ` 
made on, the: ‘ath 'оЁ February 1950, one Mr. J. €. ‘Majumdar .- 
, Who was, an Additiónal "District Judge of Alipore was appointéd 
NS arbitrator „by the Government of West Bengal in its Depart- 


ub appa that thereafter; arbitrators were püsboned to- , 


“ment of. Гапа: "Revenue. Mr. "Majumdar entered upon the ': 


- * reference and commericed: hearing of the arbitration case. The ^ 
petitioner filed' his statement of claim before the arbitrator and ' 


` claimed a.sum of about séven: lakhs of rupees by'way. of com- 


< 


pensation i in respect of the said acquisition. Various dócuments- 
and books of account, were disclosed and ‘placed before Mr.. 
Majumdar in the course of the arbitration proceedings ,and 
evidence of witnesses was taken by the arbitrator for several days. 
The petitioner: also called,an expert witness to prove the valu- 
ation of the properties in question and this witness was examined 


' and cross-examined for about two days and it appears that the, * 


arbitrator himself put questions to the witness. “It also appears 
„that during the arbitration proceedings, local inspection was 
necessary and so all the parties Including the arbitrator inspected ; 
ше requisitionéd"premises-on or about the gist of January, 1951. 

' It is alleged: in the petition that | since the ‘inspection, con- 
siderable Poo and improvements and alterations- have been 
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made'to the premises in question and ‘the character ,of the pro- 


, erty has been considerably altered’ as ‘a result of the same. . 


After the said inspection the hearing was,further continued on 
the 7th of February 1951 and 8th of February, 1951. On the 
„15% menmtioned date, an ‘objection was taken: for the first time 
' by the lawyer appearing for the Government that the reference 
to the arbitrator was not sufficiently comprehensive and so all ‘the 
disputes relating to. the question of compensation could not be 
entered by him. LO i4 
А 3 


On the goth of May 1951; Mr. Majumdar was clothed with 
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powers for detefmining the question of compensation in respect ' 


„ОЁ the various requisitions of the entire portions of the buildings 
" and studios of the, petitionér and, the case was fixed for hearing 

finally on' the srd of December 1951 after-several adjournments 
- had been granted in the meantime. ` - 


" On the зга of December 1951, the petitioner had his main 
witness brought down from Bombay and the petitioner was 
represented by counsel and solicitor on, that -day.-- After the 
petitioner had tendered his witness, one Mr. Sarogi for com- 
pletion of his examination and cross-examination, the arbitrator 
informed the petitioner in the presence of the parties and the 


lawyers ‘that by.an order'dated the 24th of November 1951 the ` 


authority of Mr.*Majumdar as appointed- arbitrator had been 
revoked or. cancelled by the Government of West- Bengal and 
s0, he had become functus officio. It is alleged-in the petition 


that Mr. Majumdar had at no time failed'or refused to act nor ^ 


was he or is incapable of acting as such arbitrator, but he had 


to give up the proceedings in view of the said order of the 24th , 


* of November 1951. 
, On the 14th of. December 1951, -the petitioner made a re- 
presentation to the Secretary, Land and-‘Land Revenue Depart- 


ment who is respondent No. з it, this.ápplication for recalling. 


the order revoking the authority of Mr; Majumdar. But by a - 


letter of the запа of December 1951, the respondents refused to 
recall that order and it appears that by an order of the same 
` date, namely, send Deceiber 1951, the respondent ‘No. 4 was 


appointed as an arbitrator in respect of the matter in question ' 


in place and’ stead ‘of ‘Mr. Majumdar. Thereafter, Mr: Chakra- 
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Ij ‚ушу ‘thie sev: appointed: arbitrator: fixed’ i February 1953 i 
-for the, hearing | of the arbitration case. ‚Оп the 6th of February E 
*' 1ó5à the киы moved this Court and DURUM шегше nisi, 


` Опе "Mx. Р.К. “Mukherjee whio js ‘the ыа жеше, 


-"Governmént of West Bengal, Land & Land Revenue Department 
' has affirmed the affidavit-in-opposition - in this case. The affidavit 
: has been drafted in a most unsatisfactory, manner. In paragraph 


4 it is státed that thè statemenis in- ‘paragraphs 2 and 3 of the no 


petition are more or less Correct. . , This. kind of statement is not 


E ч a proper one which should bé placed on affidavits and it is'a ` 


tem 


. practice which deserves strong condemnation. However, „im 
‚ paragraph 9. dt is, ‘stated ‘that as а result of.certain inter-depart- ., 
' mental commünicátior from the depónent to:the Collector of. 
#4 Parganas the Governnient had ‘recommended the appointment 
of respondent No. 4 who was then appointed as Additional.Dis-.- 


. trict & Sessions Judge; -Alipore and-so the respondent No.4^was T- 
ы Rel arbitrator i in place of Mr. Majumdar. -inasmuch as the C 


‘latter had bean Appointed a Special Judge. ‘It is denied in.the 


affidavit«that the. authority of Mr. Majumdar -as arbitrator -was ' 


` revoked as alleged and it is pointed out that what. ‘happened, was 
that the appointment’ of Mr. Majumdar was cancelled and Mr. 
2 Cliakravarty was appointed’ inasmuch as, he was appointed an 


Additional District zand ‘Sessions Judge in place et Mr. © 


Majumdar һ 
MEE FE Ere ЕС 


_. "The first" point of ‘Mr. Kar i is that the ботнет һай те” 
‘power to revoke or:cancel the appointment of-Mr- Majumdar as - 


arbitrator in the facts and“ circumstances stated above. It! is 
submitted by "Mr. Kar that the arbitration being a statutory - 
- arbitration, section 46: ‘of the Indian Arbitration Act (X. óf-1940) - 
applies to the case and a$ such, the authority of Mr. Majumdar - 


7. to-function or act'as aibitrator could only be, revoked ог can- 


celled in the manner pfescribed by section 5 of the. Arbitration 
Act. ‘Ig other words, .it. is „only by obtaining ithe. leave of. the, 


sorge с on 


to, „such“ Court ‘iat ко of the: рагу could be can. 
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"Section. 6 of, the Абанов Act: a bé set out, here- 
, under: reet 


= LUE ae * i 


4 " xU "E 
e^ . ‚* 


r 


er 2, 
we 


Sorp Spr d ып жон, соок: - At 


` 
,' PE NT ie! А 

ar ] 

=, 


ее a "The. provisions T" dus ‘Act eae sub section Q of |. 
Section 6 and ‘Sections T iz & 37 (36), ‘shall apply to “every 
arbitration under айу other entaétrhent for "е? üme,beingin : 
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orc,- as if thè arbitratiori were puisuant to an arbitration East India Film 


* agreement, excepting so far as this Act is inconsistent. with Studios 
‚у 7 that other enactmeht or with any rules madé thereunder.” Brag 
К mE T ux , Mukh . 
"Section ‚БОЁ the Act i is as follows:— ^ дах 
Н.К. Bose, J. 


, “ The authority of an iud arbitrator or umpire 
_ shall not be revocable except with the.leave of the Court, 
. unless à contrary пей, 15 expressed in the’ arbitration 
/. , agreement.” i ©з, ож 
These-are the sections which are contended Љу Mr. Kar to 
be applicable to the facts and circumstances’ of this case and as 
the procedure prescribed їй section 5 was, not followed, it is sub- 
mitted that the order of 34th November, 1951, is bad and the 
CO SEDE had no jurisdiction to make that order, 


" 


Вена 19(1) of the Defence of India Act, 1939 provides 
in clause (g) theréot ав. follows: - eres ! , 


7" Save as provided їп this section and in any tule madé 
thereunder, nothing in any law for the time being in force 
Shall apply to arbitrations under this, lectiones чү 

"d - 


Ir clause (b) of the said section it is stated that Mice no 

agreement can .be reached as to the amount of- compen- 

sation payable,-the Сёшта1 Government’ shall appoint as 
arbitrator a person qualified under sub-section (з) of section 320 ' 
of the Government of India Act for appointment as a Judge of 
a- High’ Court, and there is also’ provision’ for appointment of 
assessors’ where necessary and also provision for appeal to the 
` High Court against an award of an 1 afbitrator in certain cases 


кы in that: section. , Es ^ Pu 


А 


` {he sub-clause mS quoted above suggests, that arbitration: 
proceedings started under section 19 are. not. affected. by any’ law 
for the, time being in; force. There hds been a good deal of 
argument on'the meaning to, be put upon the Spree. " for 
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c фе time йе in force." And the question’ diat. has been 


2000164: ‘Before, me is whether, the, „Arbitration Аа x of 1940) is 


> ап Att' Which ‘comes "within ihe purview “of the expression “ pr 


East india Fam ‘the üme е being i in force " ав used і in section 19(1) (g) of ue Act. 


Mr. Kar has submitted that the expression has PNE 


only: to laws which ^were їп. -force at the time the Defence of a 
India Act 1939 was passed; in other ‘words, ogly to existing | laws Р 


which, жеге current at the time. , His argument ^ is that, the ex- 


v 
v, 


' pression doés not cover the. mibsequent laws sich ‘as’ the Ambr jn 


- stration Act of 1949. du . Š 


- At, d \ 
e 


` Mr. A. K Sen, аа counsel appearing for the. respondet ^ » 


has, ón the other hand, contended that this expression covers a]i 
jaws ‘whetlier. past‘ or future which were іп - force during the ' 
currency of thé Defence of India Act, 1989. Certain decisions of 
, this Court as also of- the English Courts have been cited ‘before 


me-and it appears from these decisions that the expression may °° 


refer either toa particular point of time or to several periods o£ 
time and the interpretation that is to be adopted in any parti: 
‘cular case-must depend upon the context in which the expression | 
occurs. «This proposition is the net result of the various judicial ' 


decisions that have been made, from time to time in the English ` 


. Courts as also in this Court.. “In this connection, reference шау: 
be made to the case, of Gokul Chandra Dey v. Gopinath Dey (1), 


' ^» which was cited by! Mr. Sen: Thé proposition that I have stated” 


-~ above finds place i in Burrows’ Words ‘and Phrases, Vol. IT, p. 326. 


- The. reference have been ‘made in this page to certain English 
cases which' have’ attempted to FORE this expression judicially. 


These cases also lay down- the- same proposition which has’: 
been laid down in Gokul Chandra Dey v. Gopinath Dey (1), ànd ` 
as the context in which that expression is used in those English — 
cases is: not quite similar to the context in which it has been 
; used in the Defence of India Act, it.will not be, proper to rely, 


‘on. those decisions for the purposes “of interpreting the: meaning, 


E the expresign а as, it finds placè 1 in section 190 ) @).. 

"dU appears. to me ihat ГА words have si only to the 

laws which‘ ` were actually in existence at the time the Defence of 
ED (1952) 89 GL J 163 (176). ur 4 ds К ` 


р 


E g 
Р . 
Ф й У s ~ M. 


Voici ma iu MM nion COURT, js 


' 


E РЫ tta AS a КУЧ 


_India „Act came into, force: "The: interition ‘Was, to keep the. 


"arbitration -under "the Deferice" óf: India „Act unaffected by any 


. other’ law. having any bearing upon the subject. x In other words, 


the object of the framers of the Defence. of ‘India Act was to make 


fection 19 of the Act a self-contained: code so dar. as àrbitrations ' 


for assessment oF compensation in е of t requisitioned lands 
- were concerned, AT ON . B 


2 v. 
- ve ] 


“I bite Many. Ried ,to the provisions fof appeal con- 


' tained in section 19 of the Act, and it may be further pointed” 


out that reference is made in section 19 also to provisions of the 
Land Acquisition Act which axe.sought to be incorporated as it 
"were in section’ 19 for the purpose of determination of the 
the amount of compensation payable in терс of requisition of 
a particular land, jJ Qe om 

` Reference may also be usefully made to certain rules which 
have been framed under section 19: of the Act and which were 
published on the. goth of March 1948 inasmuch. as these rules 
also indicate that section 19 was intended 'to be a | complete code 
! by itself. PES - Ve use И 


Rule я makes provisions “for the inode of. ‘appointing a an 
arbitrator. , It is stated that appointment shall; be by noui 
-catión in the gazette. 7. kere e Lo , 


st t 


Detailed procedurë for conducting the Битапоп жр 
ings is laid down in the various rules which follow, the rule for ^ 


appointment. Special reference may be made to rule” 6. which 
„provides that the arbitrator shall have the like powers and shall 
follow the like procedure as the Court has and follows in the 
exercise of its ordinary original civil jurisdiction under the Code 
of oye Procedure. 


. * Rule у ‘indicates that assessors may be appointed to assist 


the arbitrator, and rule 11 ‘empowers thé arbitrators to fix the 
place and time of holding meetings for arbitration, and for 
appearance of parties, their witnesses and lawyers. ` 


Rule 13 émpowers,the arbitrator to administer oaths and 
affirmation in relation. to the matters in difference; and the 


° 
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А ` Rules oia for the time within which ar opel can 
be preferred-from the award of an arbitrator, and rule 20:shows 
that thé award of, the- arbitrator is enforceable’ in.-the same 
“- manner:as a, decree of a civil court and the arbitrator shall be 
déemed to bé court. . vat . по М 
It sis s clear from these various rules that the arbitrator. set 
up ünder section 29 is nothing but a court or'a special tribunal ` 
set up with the ambit of his jurisdiction defined by the various 


umm made under sectión 19 of the Defence of India Act. 


vt oe 


і "ge he’ APbitratór кй ог refuses to act or inin, 
"capable of acting, or digs, the provincial Government: shall | 
ОШИ some, other | person in his Blass ve £X s 


"i 





г 


Mot 


А" 


' 180, this section provides:for. Ошан of эпо arbitra- : 


tor in, place ‘of the appointed ‘arbitrator only i in- ‘certain с circum-, 
И ‘stances as specified t in- that xple. E Гуз, € 


+ 


Rule 21(1) of the ‘rales í is as follows: Ч 


‘““ The provincial Саши may, on receipt of ап 


К ‘application by any of the parties to the reference, remoye . 


ап arbitrator who fails to use a reasonable despatch in enter- 


` ing’ on'and proæœeding with the reference and making a ап 


award.” ee zx 


t j s 


^08. ci") The provinsest Goveramentt, shall. remove an’ 


' arbitrator who has misconducted himself or the poean 
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| w. Where an "nr is ТРЕЕ акс ibne East India Film 
MEZ () on, sub-rule (з); the Provincial Government shail appoint 


Vor. '98.] MN HIGH COURT. 


co ‘communicated } to the pius to the Jeference." LE 


D 
ГА 


another arbitrator “ph his ‘place, and the arbitrator ‘so 
removed shall-not be entitled to receive any remuneration 
in respect of his services.” 

` Itis leaf from these rules that when an application 1 is made 
by any ‘of the parties to the reference, the - Provincial Govern- 


. ment may take steps to remove the arbitrator, if the Government 


is satisfied that the arbitrator has failed to- use reasonable 


5 “despatch in entering on the reference or proceeding with the 


reference; and sub-rule (2) of Rule 21 makes it incumbent upon 
the Government to remove an arbitrator who is guilty of mis- 
‘conduct as stated in that rule 


It is, therefore, deis that the rules, by- their exhaustive 
treatment, of the possible situations with regard to an arbitration, 
have tried to make section 19 as complete a code as possible. 
It appears to me to be quite clear from what is stated above that 
section 19(1)(g) of, the Defence of India Act was intended to 
keep all arbitrations unaffected by-any other law which had 
any bearing on the subject and whicli were in force at the time 


of the passing of the Defence of India Act. 


But the effect of section 46 of the Arbitration Act ‘has been 
to extend the operation of the various provisions of the Act of 
1940 to statutory arbitrations excepting certain sections which 
are mentioned in-section 46 itself. The wording of section 46 
is, as I have quoted before, that “ the provisions of this Act shall 
apply to every arbitration under any other enactment for the 
time being in force." Now giving the expression " for the time 
being in force ” the same meaning which I have giverí to section 
1§(1) (g) of the Defence of India Act, it is clear that the Arbitra- 
tion Act of 1940 has also application to the statutory arbitration 
as contemplated by section 19 of. the Defence of India Act, 
because the Defence of India Act was an enactment which was in 
force at thé tinie the Arbitration Act; 1940, came into operation, 
-and therefore} the Defehce of India- Act falls within the purview 


• d Б 


"Ње reasons for the removal bd recorded -in ‘writing and t 
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of, the P for the time “being in TAS и тъш, thé 


wordings; of section 46: extend the provisions of > the Tudian 7. 
“Arbitration Act, , 1040, 1 to ‘arbitrations, initiated’ ‘under, section 39 ^ 
"of the Defence , of India Act; and -as there, is no proyision for 
evocation of/the authority of an Arbitrator i in. section «9, of. the, ze 


Ф 


Defence of India Áct'or the rulés made thereunder : under the 7. 


circumstances as.existin the present case it must be held that А 


section 5 of the Arbitration Act is Applicable in cages ot "TeyO- | : 


. cation of authority g of an appointed arbitrator under section 19 


‘of the Defence of India Act. -Consequently the order which. was "s 


made on November a4,. 1951, and which in effect revoked or'can- 


‚celled the authority of Mr. МОИ was s made without. „juris: | 


diction. 


Moreover, the various rules made under section 19, of the ' 


* Defence of India Act, which I have quoted above, clearly show 


that an arbitrator appointed under that section is really in "the 
nature of a tribunal.or fünctions a$ a court. It is thereforé in, 
the fitness of things that recourse should be had to section’ 5 of 
the „Act when an attempt is made to revoke the aüthority of an 
appointed arbitrator who is ready and willing to act- and is - 
capable of pou as such under section 19 of the- Defence 


й of India Act. - 


E Y 


It was further er by! Mr. Kar, that assuming that the 


provisions of the ‘Arbitration: Act, 1940, do not apply to arbitra- A 


tions commenced under section 19 of the Defence of India Act, 
inasmuch as the rules framed under section 19 of the Act make 
section ig a self-contained and cómplete-códe, the’ power of re- 
voking the authority of an appointed arbitrator or for substi- 
tating ‘another arbitrator іп place of/ the appointed: arbitrator; 
must be sought for i in the rules themselves; and inasmuch as the : 


' rules make provision for substitution of another arbitrator in, 


place of the appointed arbitrator and also for removal óf the 
appointed arbitrator, the Government has power, to ‘make, an 
order of substitution or removal only in exercise of .the powers, 


circumstánces of this case make it quite clear that the conditions 
precedent to the exercise of the power vested їп the Government . 
under Rule:8 and Rules of the rules made under the Defence 
of India Act do not exist in the present case. .. i 


' conferred by the rules. Mr. Kar submits that the’ facts and. *` 


^ Vor- ә]. : ad “HIGH court. 


М 


4 | It i is clear roan ‘the rules that the primary, intention „маз 


that a person. appointed arbitrator would normally вве the рго-.. 


ceedings through: until an award is,made. ` But in. special cir- 
cymstanges. there may be substitution of another pérson in place 


of the original appointee. It appears to me that і was not the” 


_ intention of the framers of the rules that the Government would 


go on changing the personnel of the Arbitrator as often as it, 


' ‘pleases and "according to its whims. For the sake of Convenience 
and on grounds of policy and expediency, the same person should, 
in the absence of any special circumstances, continue the pro- 
ceedings and bring the same to a close by making and publish- 
ing an ‘award. In the present‘case the arbitrator was appointed 


voking or cancelling-his authority and putting a’ new person in 
his place. But the fact remains that this Mr. Majumdar is still 
functioning as‘ the. Additional District Judge of Alipore, 


alehough no doubt in his capacity as a Seer Judge, and he is 


` x readily. available’ 
, «Mr. Sen has drawn my attention to section 16 of the General 
Clatises Act, which is as follows:; i 


Й 


; " Where bja any Central ee or Su a-power to 
make ány appointment is conferred, then, unless a different 
intention appears, the authority having (for the time being) 
power to make the „appointment shall ‘also have power to 
suspend: or dismiss any i appointed in exercise e of that 

. power. 


, He contends that this provision of the nodi Clauses Act 
should be treated as incorporated in section 19 of the Défence 
of India Act and the rules framed thereunder, and by virtue of 
this provision the Government.had power to make the order 
i which i is impugned in, the present case. ‘ 
It is however, clear that this section cannot apply to the facts 
and circumstances of the present case. This section 16 has 
reference to the relation of master and servant, and the present 
case is not a case of suspension or dismissal, but it is really a całe 
of revocatiqn or cancellation of ‘the authority of the appointed 
arbitrator. Further, as I have pointed out before, an arbitrator 


` 


. И $ 


as Special Judge, and this is put forward as the ground.for re-- 
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Суп, is not really іп the position of an employee, or "ierant: ‘of, the 
= Government but he occupies the- position of а: tribunal or a 
court. Further when- special rules аге framed for substituting 
E India Füm another person in place of the old appointee and this gubstity- 
‚ ` Studios" Чоп can take place. only under, certain conditions; it must’ be* 
Pk . held that the operation of the provisions of section 16 of the : 
Mukherjee. ^ General Clauses Act is excluded by the special provisions con- 
— ' tained in the rules, Section 16 is only dttracted unless а 
'H K: Bose, J. different intention appears in the enactment or regulation to 
Am ` which section 16 is sought to be applied. In the present case 
2 the rules framed undér section .19 must be construed as express-. 
eu "e ing a different intention as contemplated.by section 16 itself and 
thus eliminating the possibility of application of (ће provisions 
, contained in sectión 16 of the General aves Act. 


. 1958: 


In my view the orders of November 24, 1951, and December 
32, 1951, must be held to have’been without jurisdiction. . 


In the result the’ petition кейе. The гше is made, 
absolute, and the respondents Nos. 1 and 2 are directed to 
forbear from giving efféct to the orders dated November 2 
‚1951, and. December 33; 1951. - . - li 
- — ''The petitioner is entitled to the costs of re pro 
у - ceedings. ` ` ; 
`> M. б. Poddar: . Solicitor for the Petitioner. .' 


` ж Ы А ot e 
n . 3 MM T. — 


` N. С. Mitra: Solicitor for the Respondent. = 
à » b^ А * 
S,G.P. 7 І Application allowed with costs. 


. Vor. 98.] i ў HIGH COURT. 
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, Before Mr. Justice P. B. Mukharji.. 
„°* * SHAMAPADA BHATTACHAR JEE 
= б» л - 
‘Mp. DHARAM BUKSH:* - 
Rengal Money Lenders Act, Section 3¢—Whether assignee of а БОЕ 
s comes under the definition of borrower under Section: a(a) of the Bengal - 
Money Lenders Act.—Right of instalment under a decree — Whether 
such right is assignable. 


. The word “ Borrower” in Section a(3) of ‘Bengal Money Lenders Act 
means not only the persons to whom the loan is advanced but ako. includes 
а successor-in-interest who can come withm and clam the benefit of this 
- statute. ч 


^ 


Vicio redee by duda din adde ВАА И Ай 
is not a personal rjght reserved only for'the original borrower. This 
„statutory right to pay by instalments is attached to the loan itself and not 
"only to the persons who takes the joan: 


The whole object of the Bengal Money -Lenders Act is to” give the 
mortgagor borrower a right to redeem in different instalments.  Instalment is - 
Re ee о ке лон ee e 
Bengal Money Lenders Aet. 


The assignee of a decree affected by the Bengal Money Lenders Act can 
avail i d LL шы. 


П 


Application for addition as defendant to the suit. 
The material facts will appear from the judgment. . 


/ 


А K. Bhattacharjee for the Applicant. 
Gouri Mitter for the mortgagee decree holder Respondent. 
The judgment was as follows: — è $ 


Р, В. Mukharji, J.:—On this "Chamber Summons the 
" applicants want to be added as defendants to this suit and to be 


* Applicatión In re: Salt No. 1119 of 1950. ` 
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1 Ovi. 5 subrogated to the rights of defendant Mohammad , Dharam. 4 

s é. `, Buksh under ‘the decree, dated the 6th December, 1950, a$ ; 
1953 — "amended by the order of thé ipth February, 195% in respect of · 


‚7 Shamapadi ^ premises No. 16, T'altala Lane, Calcutta. DNE" e. 
“Bhattacharjee . ` "The plaintiff in this suit asked for a mortgage decree against" - 
е - thé defendant: іп respect of the said ptémises No. б, Taltala y 


Md Dh : : i . 
à MR. ™ Lame, Calcutta. The mortgage is dated the roth April, 1946,and 


SOLL +, there weré also three deeds of charges, dated’ the 1th April ^ 
ROB "4946, the 29th June, 1946 and the 24th February, 1947: A’ COD- - 
Mukharp, J. gent décree was made on the 6th беры 1950, but was at first ; ° 
~ . in the form.of a money decree only. . Finally however ‘after’ cer- 
- tain proceedings thé decree of the 6th December, 1950 which was . 
a decree for money, was amended by an order of the.Court on * 
the 14th February, 1952, into a mortgage decrée for sale pioviding ^ 
for six annual instalrhents, the first one being payable on the _ 
.i4th August, 1952 This order, of the 14th February 1952 also - 
Ж was a consent order. ^ ' , А ж 
E б $05 ot 5 ^ Ф , А y > y 
LEE By ‘a conveyance duly executed-and registered on the “6th. 
- August, 1952 the said préntises No. 16, Taltala Lane, Calcutta, 
. was sold to the present applicants subject of course to’ the mort - 
' ` gage ‘decree. The ‘applicants are now .claiming the right. (0. 
on ; Tedeem and to be subrogated to the rights of the original mort- +,- 
7^ фарог, on'the basis of such sale. ACA PELA QNA 


* "Inthe! conveyance in favour of.the applicants “the benefit 
of. the said decree” was expressly assigned and conveyed. - 


' In‘ resisting the application Mr. Mitter: on, behalf of the ’ 
20. .7 . mortgagee decreeholder has argued that under the Bengal Money 
EE ' * Lenders Act the right.to the annual instalments is а personal. 
. right. granted to the original mortgagor defendant at the time - 
of the passing of the decree under Section 34 of that Act and that 
- again on the application of the judgment-debtor.' Therefore it 
c ; is argued that the assignee of the judgment debtor cannot ge 
` ‘the benefit of the instalments-made under the decree. Їп sup- 
`. port of this argument it is said that in determining the number 
of instalments what the court does is to see the means of the- 
“original mortgagor borrower, and on that basis awards the instal _ 
- ments. In the case of an assignee of a mertgagor, which assignee 
.- may be more affluent than the mortgagor, there is ‘no’ tason 
P dec Ё M Ў ^ 0% 
, р - ' ° Ў 
" е à 


* о, = , 


- A ы , D 
А Vor: да] . о а а шон COURT. 


_ why such assignee should get the. benefit of the number of instal- 
ments determined solely by reference to: the means and Lamig, 
' of his ош. ше „originai mortgagor. 


(ceres 


' There are, in, туз view, aco. answers to this plausible argu- 
Qum 


^ 
' * 2 
Й 


In the first. place, the word borrower ” in Section 3(2) of 
the Bengal Money Lenders Act means not only the person to 
whom the loan is advanced but also includes a successor-in- 
interest. An assignee, therefote, will be, in- my: opinion, а · 
successor-in-interest who can come within and ‘claim the benefit 
of this statute. To meet this answer Mr. Mitter has drawn my - 
attention to the fact that the word is “ defendant” in section 34 
апа not “borrower.” I do not think that should -make any 
difference on the main principle of giving relief to a borrower, 
Which is the primary object of the Act, and because the word 
defendant is section 34 of the Act refers to the mortgagor who is 
* covered by the definition of a borrower as being a person to 
whom a loan is advanced. А mortgagee therefore who is 
governed by the Bengal Money Lenders Act, grants such loan 
subject to all -the disabilities or. conditions under the Statute, 
One such disability or condition is that such a loan is repayable, 
by, instalments by the borrower or his assignee. Once that is so 
it is no longer open to defeat this statutory benefit by saying that 
the instalment is a personal right ‘of the original borrower in- 
alienable by him by any assignment. Suppose in a case of loan 
governed by this Statute, the assignment by the mort- 
gagor takes place before any decree. In that case the assignee is 
cettainly entitled to claim and obtain instalment at the time of 
' the passing of the decree on the basis of his being a süccessor-in- 
interest to the original borrower. itis true that his instalments 
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may be different , from the instalments which the original“ , 


borrower might have claimed had he not assigned his interest. 
.But that is a.question of number of instalments and does not 
"affect the mortgagor's assignee's legal right to instalment. I am 
therefore unable to-come to the conclusion that’ because the 
- decree has intervened, his legal right to instalment is lost - At 
- best it can be said that the decree-holder then in such case should 
have a right to re-open the question of number of instalments. 
But thén no such right is given by the Statute to mare decree 


‘ , Jj — 
P. A ' _THE CALCUTTA LAW JOURNAL. ` ` [Vox ge 
‘7 iva.’ вау to vary шыде оп Ше ground ; that the borrower ag. 
a assigned his’ interest: Because no such right i is given, therefore’. 
` 1088" 7 to hold that the. right to “rédeem ‘by instalment. cannot be, 
spamapada г assigned will be; to defeat the amplified right of redemption’ a. 
‘Bhattacharjee instalment under Statute aüd will be: à clog on the анте 
n. such P E d ts ‘ И 
Md Dharam Я D, . 
ш the second place, I do not firíd that abere is any’ legal 
P B. prohibition against transferring the benefit and liability under 
Mukhary, Ј — such а decree as this. It is not hit by section 6 of the Transfer 
` of Property- Act. -A mortgagor can in my judgment transfer his. 
interest and such transfer means transfer of his right to `тейееш | 
x . which itself is immovable property and which is all that a mort- , 
D . “Bagor can transfer. 


| Mr. Mitter relies on the case of Gour Chand v. Pradyumna 
- Kumar (1), where at page 17 Dasi J: observed:— , , NES i 

^ "In my РОЯ the language used i in ‘section 34 of this 

Act clearly indicates that this section is only for the de- 
.. ` fendant’s benefit and‘ is merely directory and qan be waived ~ 
. , by the defendant.” i ; 


That it is ‚ for the benefit of the defendant there cán be no 
doubt. At the same time when it is made it is “made for the’ - 
2 benefit of the defendant. But the whole question 'now before . 
me is whether such a benefit is assignable or not by the defendant : 
for a-valuable consideration. -That case, therefore, has no appli- 
cation to. the facts or law now presented in ш application. 
` before me. 


On а careful consideration of the argumenta aed Iam ` 
of the opinion that right to redeem by instalments under tbe 
mw Bengal Money Lenders Áct is not a personal right reserved only 

7 for the original borrower. This statutory right to pay by instal- , 
ак ments is attached to the loan itself and not only to the persom 
= who takes the loan. My f first reason for this opinion. js that the 
“purpose of the Statuce.is not only to control money lenders but 

also “ control- of money lending ^ as declared in the preamble 
and the special definitión ofborrower in section 2(2) of thé 

@) [1945] ALR, Cale. 6, [1943] LLR + Cale. 485 ° 
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` -Act extends нь meaning to all successors-in-interest. Purchaser 
ot equity of redemption- is in my judgment such a borrower and 


successo1-in-interest within the meaning of'the statute While 


the definition of borrower included successor-in-interest the de- 


was careful enough to provide separately in Chapter IV of the 
Statute that the lender’s assignee will not be able to get out of 
the Statute and *niade special provision in section 2g of the Act 
77 forthe application of the Statute to lenders’ assignees. In the 
general scheme of the Bengal Money Lenders Act I find nothing 
to hold that assignees either of the lender or the ‘borrower as 
defined: therein to be immun € Operation of (Һе Act 
as in section 36(s). 
are indications in 







A Division Bench of this Court in $ К. Budhan Mia v. Jatindra 
Mohan Dutt (1), follow ng another Division Bench decision in 
* Sailendra.v Amarendra (з), definitely held thata purchaser of 
the equity -of redemption was a borrower within the Statute. 
There’ js also another way of looking at'the problem. If the 
right to pay by instalment was personal to the original borrower 
.then'T' find it will mean unsetting the decree every time the 
original borrower diés and: his estate comes to the hands of his 


heirs, or legal representatives or, any ‘other successdr. Without . 


^" clearer expression to that effect I аш not prepared to-hold that 
the Statute leads to that conclusion I am of the opinion that 


the whole object of that Act is to give mortgagor borrower a . 
ліві to-1edeem in different isfalmenis — Instalment, therefore, 


is ап. integral quality of the new and amplified right to redeem 
under the Bengal Money Lenders Act. Wherever there is a loan 
“under the State there is this rightt/to instalment. If that be so, 
‘then I,do not see any.1eason why ай assignment of such right 
“could not be made: 7 х 


. * ` 
` - N 


‚ S Tn theċthird place, a very important consideration, ın my 


‘opinion; 1s that all the previous mortgage .or contract has now 


- 


4 merged under the decree? - The decree as it stands not only gives 


~ -the right to redeem but also to redeem it in six equal annual 
+ instalments. ‘The right to instalments, therefore, is an insepar- 


^ (1) 0941) 46 CWN. ізо 


„1+ @ (1941) 45 GWN з . 
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‘lender ". not being so wide, the legislature. 


Buksh 
P. B. 
Mukhaiji, J. 
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able part of the decree itself, "То say now that the portion: of 


_ the decree which’ gives the right to, redeem cart be assigned but, 


, not the portion that allows the redemption to be made in six 
;equàl instalments із: 10 spell ош a new decree for the agignee., 


I,do not think that ва legal. or justifiable course. “The decree 
cannot be, split up in this manner and the benefit that а borrower 
receives ‘by paying the money if instalments under the decree is 


E à benefit which is assignable and affects ‘the Very character of 


ea ee of the loan which: has merged into à judgment debt. 


For these řeasons I bold that the assigned of the. decree . 


For these reasons “there should be an 1 order in terms of clausés 
(а); (b) and «à of the Summons ahd the applicants will have the 
rights of the’ mortgagor defendants under the mortgage decree 


in the décree. The mortgagor defendants will of-course con- 


_ is order to enable them to redeem- by instalments as provided; 


/ 'aliected by the. ‘Bengal Money Lenders Act can avail of the ngat Е 
to бау, ру; instalments conferred - Ъу- ше Честее. 


tinue as defendants in this mut as no order for their Temoval' i 


from suit is asked for and’ because their personal obligation- in 


ч сазе о ‘of a shortfall.in any event remains. The mortgagee | decree- 
: holder' s costs of this’ application will be added, to hig costs 1n the 
' mortgage decree. There will be no further order” for costs on- 


D 


this- CON Саша! for counsel. _ des эў 


P “м” 


up. в. Roy: Solicitor for the Applicant 


впаде è Seal: Solicitors for the Résporidents. « 
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vo QI APPELLATE CRIMINAL, - 5 7. 


PEG Before Mi Justice S. C. Lahin and Mi.. Justice 


.* •. ' , B К. Guha. : , May, 28, 
` * SUR В : i Ё CRIMINAL, 
AMIR HOSSAIN DUUM 
. n v. " , 1951. 
o. 7" 4 THE STATES. ~. ' — 


Misdivection—Recovery of menminating articles from a rodm—IWhen can 
© the occupier said to be in conscious Dossesuon——Faiure of the Judge to 

Point ont the nature of occupter’s possession of the зоот, a serious ^ 
° -- misdirection, М » С у 

MR. 5 Umm MM . ee merae м 

Mere occupation “of the 100m from which certain incriminating aiticles 
Were recovered may not, 10 certain circumstances’ amount to an offence 
The ical question in such a case 15 whether the accused can be said to have’ 
béen in (concious possession of the incrumunating articles.- 

` 


D 


In order to сошеча a definite conclusion as:to whether the accused could ' 
be said to have been in conscious possewlon of the incriminating articles 
various factors such as the length of possessio oi occupation of the 100m, 
the nature of occupation etc become relevant. t 


Appeal by the accused against an order of conviction under 
Section 2g, LP.C. -> ~ = 


` 
va 
a 


- А ^ 


Material facts will appeár from ‘the judgment. 


7 Inanendia Mohan De for the Appellant. ` E 


J. M. Banerjee for the State, ub ` | 


mE 


' The judgment of the Court was as follows: — 


. B. К. Guha, J.: This-is an appeal by one Amir Hossain 
"against "his' conviction under section $35 of the Indian Penal, 

7 Code and sentenice-of гірогойв impfionment for five'years, He . 
and his wife Zarina Bibi were placed оп trial under sections #35. x 
and 243 of the Indian Penal Code before an, Assistant Sessions 
Judge of Burdwan and five common jurors. Accepting the 'un- 

? Crimunaf Appeal No бо-оЁ 1дря against an Order of conviction and 


sentence under Scetion 285 of the Indian Penal Code, | Р ] 





. + 
ж > ` 
А . $ “ áo 
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` 
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CRIMINAL “animous verdict of’ the jury the learned judge acquitted Zarina 
TA Bibi. So far, as present Appellent Amir Hossain, is cencerned^ 

=~ ~ the jurors were unanimously of opinion that he was not gum 


Amir Hossain under section 248 of the Indian Penal Code, but they fdlurned* 

A The Sae unanimously a verdict of guilty against him under section 235 ol 
the Indian Penal Code and. the learned Judge thereupon 

BK “Guha, 1. acquitted him under section 243 of the Indian*Penal Code but 


uu convicted him under section 435 of the Indian Penal Code 


The prosecution case briefly is that on the end April 1951 
the officer ın charge of Burdwan P 5. accompanied by some other 
Police officers and other persons searched at night one room at 
No s, Paikmara Lane, in the town of Burdwan and recovered 
therefrom a counterfeit George VI coin and some instruments 
and -materials for counterféiting King's com , The room 
according to the prosecution allegation, was then ın the occy- 
pation-of the accused persons According to the statements 
„under section 342 of the Code of Criminal. Procedure made by 

Я ~ "the present appellent in Sessions Court, the appellent denied the 
recovery of any article from the 100m in question though ıt was 
admitted that the room in question was occupied by him It 
was stated by the accused. Zarina Bibi in her statement unde 
section 342 of the Code of Criminal Procedure that the incri- 
А munating articles were recovered from the' room of the Idu Shaik 


As 1egards that point, however, nàmely, the recovery of these - 


incriminating articles from the room of Idu Shaak, there was no 
evidence at all И ы "E 
It has been contended inter alia on behalf of the appellant 
~ that the summing up of the leained Judge is vitiated by certain 
misdirections and in this connexion we have been referred to 
several passages in thé summing up We have gone carefully 
` through the summing up and we may observe straight away that, 
in our opinion, there are certain passages in the summing up,° 
which are open to serious objection and which may reasonably 
*  be:said to amount misdirection. Reference may in this con- 
nexion be made to certain observations, of the learned Judge at 
* ` page. 39 of the Paper Book The relevent passage runs. as 
follows: 


‘The learned Pleader for the defence has argued. that «he 


х 


` ^. 


` 


Lnd А S 


! See сы a 
VoL 98.] : HIGH COURT. 
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prosecution has not proved "t$ case that the accused were in 
possession of the room as tenant. I think that 1s of no import- 
ance It is not for you to consider in what right, if any, they 
wee in [he room, if they were there at al" As Ш Ъе pointed 
*out later, this passage is not free from objection. ` 


Then again, there is “another passage in the summing up 
at page 41 and 42 of the Paper Book, while dealing with non- 
examination of the officer in charge, Gurupada Mukerjee who 
recorded the F LR. and search witness Matleb the learned Judge 
observed: 


‘Then it is not necessary to prove in what capacity the 
accused were in occupation of the room if you believe such 
story of occupation- So Matleb, the alleged owner, was 
+ ' not required to prove the alleged tenancy of the accused. 

* So I think the question of adverse "inference cannot properly 

arise in case of non-examination of Matleb.’ 


A 


This passage again, in “our opinion, amount to a mis- 
“direction, in the circumstances of the present case There was 
_ evidence in the case, vide the evidence of P.W. 1 Khagendra 
' Chandra Guha, P.W з Noor Mohammad, and P.W 3 Habu 
Shaik that Matleb was the owner of the premises of which the 
room, occupied by the present appellant and from which the 
incriminating articles were recovered formed a part ‘There was 
no evidence in the present case as to in what capacity the 
present appellant was occupying the тоош. There is no 
evidence either as to froin what time or for how long the present 
appellant or his wife was in occupation of the room. · Mere 
occupation of the room from which certain incriminating articles 
. were recovered may not, in certain circumstances amount to an 
offence. The real question in the case was whether the appellant 


«could be "said to have been in conscious possession of the in- 


criminating articles. In order to come to a definite conclusion 
as to whether the appellant could be ‘said ta have been in 
conscious possession of the incriminating articles various factors 


‚ such as the length of possession or occupation. of the room, the 


nature: of occupation , etc. becomes relevant — Assuming-that the 
premises i in question, namely з, Paikmara Lane, was owned or 
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CmmuAL. rented by Matleb his non-examination by the prosecution 15“, 


Cae -obviously a matter from which the jurois were entitled in their, 

uid discretion to draw an adverse ішеіепсе, specially when according ' 

Amn Hossain to prosecution version he was a search witness in thé case Нае 
ы Matleb been examined it is conceivable that he might throw 


The States s light as to the length and nature of Ше occupauon of the тоот“; 
BR “Guha, у by the appellant. In these circumstances ц is obvious that 
Matleb was a very material witness in the case not simply because 
of the fact that he was a search witness, but as also because of the 
fact that he, according to the prosecution version, was the land- 

- lord of the’ premises from a part of which the incriminating. 
articles were recovered In these circumstances'to tell tlie jury , 
that no adverse inference can properly г arise for non-examination ` 
of Matleb amounts to a serious misdirection It is not simply 

, а question of nondirection but itis a misdirectiori which 

` directly affects the verdicts of the jurors. . ` i 

^ 1 " à а - 

- Later on in the same paragraph of the summing up the 

Б ` learned Judge went on to, tell the jurors that it was opened to ` 
them to draw an adverse inference against the prosecution for. 
5 ' ,nonexamination of Sub-Inspéctor Gurupada Mukerjee, Ше” 
learned. Judge was no doubt right inthis part of the charge but 
` whep at the same time he went on to tell the jurors m so many 
words that’ no; adverse inference could properly be drawn for 
non-xaminatiom of Matleb, he was in serious error. Аз-һаз 
been observed before, ın :deciding whether the appellant was in 
conscious possession of the incriminating articles the nature of 
such possession or in other words, the nature of .the occupation 
of the room from which the incriminating articles were recovered 
is a factor which can be legitimately‘ taken into consideration by ~ 
the jury in deciding whether the appellant had the necessary . 
mens зва. From this stand point, therefore the other passage 
in the chaige to which reference had been made before, namely 
the passage at page 39 of the Paper "Book where the leatned „° 
Judge stated that it was not for the jurors to consider in what 
right, if any, they, that is ‘the acctised were in the room was also 


open to legitimate criticism, zy ; f 


D 


- Incideritly it may be ‘observed that i in view of the nature of 
the articles which are:alleged-to bave been recoveréd from’ the 


te 


y 
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room in! “occupation ‘ol the’ appellant it was ‘the’ duty of the * 
learned Judge to draw the attention -of the juror to the details 
of evidence Tegarding the various places in the room from which . 
. the articles were alleged to have Been seized. “These details will ` 
tt found mentioned-in search list Ext. 1, as also in the evidence 
“of some of the alleged ‘search “witnesses. It may be mentioned 
i passing, that there was some contradition in this respect as 
between the evidence of P.W. 3 Habu Shaik and the relevant 
search list. P.W. $ Habu Shak stated that the instruments were 


. inside à bag on, the. ground under a Chouki in the room 


The search list, however, shows otherwise. т was the duty of 


the learned Judge to draw the attention of the jurors to this | 
e discrepancy’ This, however, he did not do. Again, it is in, 


evidence and, that is ‘also clear from the search list that some 
of the incrimifiating articles were recovered from a^ tin: casket 
"There is no evidence in this case as to who was the owner of this 
linecasket or as to how long the casket was'in the room.- For 
the matter of that there was no evidence as {б who was the owner 


of the other belongings in thé\room- There are circumstances ' 


which have & Беат upon the determination of the question as 
to whether the appellant can be said to have been in conscious 
possession of the incriminating articles. .This aspect of the case 
was howe er, enürely overlooked by ‘the ‘learned Judge and 
omission on his „Багі to give appropriate direction ' to the jurors 
on these aspects “of the case must be deemed on the facts of the 
, Present.case to amount to a serious 'hon-direction. ' 

It is apparent, therefore; that the dide delivered by the 
learned Judge contains several misdirections and non-directions 
amounting to misdirection and the order of the conviction based 


upon. the verdict of the Jury is, ‚ therefore liable to, be set aside — 


uy i " 


on that ground. 


The next point. for. onidan 15 whether we should 
"direct an acquittal in the circumstances of the present case or 
whether we should direct a retrial. After having carefully con- 
sidered the matter we have reached the conclusion that we 
should in the circumstances of the present case, not send back 
the case for retrial Apart from other considerations, Sub- 
Inspector пшрш Mukerjee , and - ‘search - witness Майер 
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А were very important witness m the present case and no satis- 
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factory explanation was offered. by the prosecution as to why 
ihey weie withheld. In the circumstances of the present case we 


Amu Howam .shall be giving the prosecution an undeserved opporjunity о 
! 


у 


The Slate 
B. К. Guha, ] 
i 

" 
aN 


fill up the gaps in their case if we direct a retrial. А 


* ` > Е 


In the result we allow the appeal, set aside the conviction 
and sentence and direct the acquittal of the appellant. 


не is directed. to Бе released forthwith 


8, C. Lahiri, d. 1—I agiec. ЖА 


Appeal allowed. 
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HIGH. COURT. "LE 


C - а 
- ORIGINAL CIVIL. 
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Вејоте Mr. Justice В. S. Bachawat, - Mer. 


^ 
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NARENDRA GOPAL KARMAKAR 


. NUT BEHARI KARMAKAR & Ons.* 
Original Side Rules—Chapter VI, Rule 15—A ppeal to a, Judge from the 
order or. decision of the Кета» or the Master—No appeal lies whee 
the Registrar o: Master acts as persona dengnata. - 
4 \ 

Where the Кеьцаг acts not. the exercise of his jürsdiction as 
Registrar but merely as a persona designala, there is no order or decision" 
of the Registrai within the meaning of Chapter VI, Rule 15 of the Rules of 

~ the Original Side, and theiefore no appeal lies under „Chapter VI Rule 15 


` Тиё judgment of the Couit was as follows..- 


£ at - 

Н. 8. Baohawat, J,:—This application must be dismissed 
with costs. This application is made under Chapter 6, Rule 15, 
under which any person affected by any order or decision of 
the Registrar ог Master may appeal therefrom to a Judge. In 
the case of East and "West Transport Service v. The, Noakhali 
Union Bank Ltd. (1), Majumdar J. held that the Court had juris- 
diction to review its orders when a authonty designated for 
accepting security has not acted in accordance with the order or 
has otherwise acted ипргорепу. In the same case the. point was 
taken that the Court could not View the order because the 
application before the „court was-not in accordance with the 
Rules nor made withm the time allowed thereby. > In disposing 
of that contention Majumdar J. observed às follows: — 


2 


with reference to rules by saying that in this matter the 
Registrar did not ‘act in the,exercise of his jurisdiction as 
z> Registrar but as-a' persona designata." — c = 
~ с gal ‘ 
А dub. . i Mt - ` S F 
•* Application in re, Sut No. 253 of 1941 - 
a . 


'Q (946 во CWN 816, 


i 
d ` 2^ L E xe" 


“I shall dispose of the point raised as to non-compliance ` 


CrviL 
1955 


— 


May, a6. 


1958 
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Naiendia Gopal 
Karmakai 

ve 
Nut Beha 
Kaimaka & On 
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Bachawat, J 
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In my, opinion, there ıs no, order or ‘decision of the ; 
Registrar within the meaning ot Chapter VI Rule 15, of the Ruig 
ol the Original Side and therefore no appeal lies under Chapter * 
VI, Rule 15. There 15, therefore, no question-of any extension- * 
'of ume as Brem for. The application 15 dismissed with “costs. 


S.G.P. . koc Application. dismissed 
1 with costs. ~ 
* Я x | І | 4 
APPELLATE суп; j m 
2 Before the Honble Ma. Justice G N. ‘Das, and the Hon’ ble 
É Mr Justice $ К, Sen 8 4 
1 AJIT KUMAR ROY IK Фо 
v. z 


ut -  SURENDRA NATH GHOSE* ^" - 


— D 


"u = 


re 
West Bengal Premises Rent Conthol Асі 1950—5cciton 18(5)—A p plicability 
т an ejeciment suit under Act of 1948 pending al commencement of 
Act of 1950—1pso facto defermnation—default, subsequent to dct of > 


1950 2 


a " Д 

West Bengal Premues Rent Control (Amending) Act LXIL of r950—Section 
a(11)—Change of definition—af rcattracis a question of notice of termina- 
поп of tenancy us | E 


os , i 
А - ` n 
„Ситі Procedura Code—$ecton 107-——Powers lo be exercised on cocumstances 
‚ existing al the date when the particular Court secks to exercise the 
power ` | 
Ж А 7 
Suit foi ejectment was filed on gnounds of ipso facto determination and 
bona fide personal use -In pendency; the Act of 19до came into: force and 
application unde Section 18(5) of Act of 1950 Шей Application under 


7 18(5) 1cjected on the ground of default fo. moie than 6-months before theo. 


Act, but gave tenant option to deposit aireais at his risk The suit was | 
dea'eed The default continued суеп айе 6 months after amending. Act 7 


LXII of 1950 сапе into force 
' 


Held Rehef under Section 18(5) of the Act of 1950 could not be 
granted because of the default even after, the amending Act LXII of 1950 
. . 


, * Appeal from Original deaee No зо of 1952 against the judgment "and 
detece dated; 11-8-1951 passed by Su No Banerjee, Subordinate Judge, ge 
Court, Alipote, . 


\ = p \ . NU ^ 


\ * А ` EON оъ 
[ла АЫ у » ш ' "s m É PNE, 2 Е z ы 
- Мог. 98] —. 3s -HIGH COURT. , "c . 3993 
Power which the Appellate Court 15 called upon ^o exercise under’Secuon ^ Crvi. 
107 of the Civil Piocéduie Code must be determined in ‘relation to the —— 
„~ State of facts at the time when the Appellate Court 1s called upon to exercise 1958 


and admitted by no rent having becn paid since July, 1949, the defendent и 
cannot claim piotection «~~ e+e eS cl ~ Apt Kumar Roy 
. . 


* 


Я ‘ 5 . Е M 
The change of definition of tenant by the amending Act LXII of igg0 Surendra Nath 
does not give automatic protection’ to а tenancy which has been &ffectively Ghosh 
-determined under Section “12(3) of the Act of 1948 and ın, respect of which a. 
cause of action а suit has been brought before 1950 Act and for that the G: N. Das, J 
suit did not fail because of want of nbüpe, © «^ К August, 18 & 25. 


^ 


Appeal by the Defendant. -~ Е a 


aS Suit for ejectment. -` 7 A 

_ The material facts will appear from the judgment. ^ 
2 x e i E : Ё roe 
Abinash Chandra, Ghose and Віта Mohan Roy tor 
the Appellant. _ бор" боо. 


N = 


. Atul ' Chandra Gupta and Syamacliaran? Mitter for the 
Respondent. yo. : 
` foe * 5 ` 


The judgment of the Court was as follows: —, 7. 


D 


QN. Das, J. :— This is an appeal ‘by the defendant against — 
a Judgment and decree passed. by Sri N. Banerjee, Subordinate ` | 
Judge, зга Additional Court, Alipore, dated the 11th of August, S ey 
1951, o > i AER S N i 


x * ry А 


"The plaintiff respondent instituted a suit for ejectment of 
the defendant on the allegation that the defendant was his tenant 
in respect of premises No. gi Rashbebari Avenue since May; 
'1943, at a renbof. Rs. 375/- per month, that the defendant failed 
*,.o pay the rent for the period; July to September, 1949 and hence 

his tenancy was ipso facto determined under section 18(3) of the - 
. West Bengal Premises Rent Control (Т етроѓагу Provisions) Act, 

- , 1948, that, the plaintiff required the said premises-bona fide for 
his own use and occupation. The plaintiff prayed for ejectment 
of the defendant, fot 4 decree for arrears of rent and. for damages 
at the rate of Rs. 15/- per diem since October, 1949, till delivery 
. * ‘ ` 


. е ў m" ge 
iz 1 


i n * 7 
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„Gv -of possession. This suit was instituted on the 6th ot. January, - 2 


=— 1950, that is, at ае when the Rent Control Act of m was | 


» in force. УК x 
hts Б Жо; - ? Р Я 


Apt Kumar Roy: , S bs 

ож . _The defendant-filed a Written Statement denying. fac һе ° 

had defaulted in payment: of rent and stating. that even if ‘the EON 

defendant was a defaulter, the defendant's tenancy could only. 

бс. M ‘Das, 1. be determiried by the service of-a notice to quit and that the 
suit was not maintainable on this ground. _ He also pleaded that - 
the plaintiff did not require the premises bona fide for hus own: 


use and рн апа that, the. MM  díimea. were 'ex-, 
Е S . cessive. X ul 
Düring thë ç course of the suit, om the grd of NE 195i ^* - 
= ı «the defendant filed an application-under | section 18(g) of the. -> — 
^ West Bengal Premises Rent Control (Temporary, Provisions) Act,- ` 
.1950. This application was heard by the learned Sybordinate. 
v Judge and by his order dated the 6th of Februafy 1951, һе 
rejected the said application on the ground that the defendant. 
". was in default in payment of rent for six months prior to the., 
“coming. into operation. of the 1950 Act. The learned Subordinate 
“. Judge, however, gave thé. defendant an option to deposit the 
4 ^ amount due, if'he so desired, at his own risk. The learned , 
Subordinate Judge there after heard the suit and decreed the - 
same on the findifig that the defendant was-a defaulter and that 
,:* ^ his tenancy was ipso facto determined and that the defendant _ 
7 E was not entitled to the: benefit | of the provision, contained in g 
. section 18(5) of the Rent Control Act, 1950. He accordingly ` 
made, a ‘decree -for ejectment, for arrears of rent as claimed ands 
ae for damages at the rate.of Rs. 9-2-8 pies per diem up” to’ the daté z 
c . of the decree. -He also-directed that mesne profits subsequent t to 
. 2 the decree would be determined їй accordance with the provisions 
- 2% > 7 of Order XX Rule 12 of the Code of Civil Procedure. 


` Against this decree the defendant appealed to this Court. 
"The appeal was Heard in part on thé ‘agth of-November, 1952, and : 
the qüestion whether i in applying the Provisions of Section 18(5) * 
7 .ofthe Rent Control Act, 1950, as amended by Act LXII of 1950, 
.' the proviso to section 14(g) of the said Act was РЕНЕ, ог not, . 
~ —_ was referred to'a Full Bench. 5 \ 


`. s. + \. The Full „Bench his now given - “its . answers. to the 
E j above questioni: the ; decitjon of the Full Bench in а Ajit: ene 


+ 


^ í Tx E vxo mS s 
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VoL. 93.] ' HIGH COURT, , . 375 
Roy v. Surendra Nath Ghose (1). So far as this caee is concerned, Суп, 
the decision of the Full Bench is that in cases filed while the m 
1948 Áct was in operation and which were pending at the date 1955 

of the commencement of the 1950 Act аз also at the.date of the Apr Kumar Roy 

ecSmmenéement of Act LXIL.of 1950 the material default 15 M | 


default in payment of arrears of rent after the amending Act Surendia Nath 
LXII of 1950 came into force. z де 


G N Das, ] 
This appeal has now come up before us for final hearing. 
We have heard Mr. Ghosh for the appellant and Mr. Gupta in 
- reply ^ ш = $ 


; - Mr. Ghosh has first contended that as the Full Bench has 
taken a view of the law different from that on which the learned 
Subordinate Judge proceeded when he niade his order on the 
6th of February, 1951 rejecting the delendant's application 
under section. 18(5) of the Rent Control Act, 1956, the defend- 
ant appellant should be put back in the positio which he would 
have occupied but for the erroneous order made by the learned 
Subordinate Judge on the 6th of February, 1951 The argument 
1з that if the learned Subordinate Judge had made an order in 

' accordance with the decision of the Full Bench, the defendant 
appellant would have the liberty of depositing the arrears oí 
rent and of gettirig rid of the consequences of the default ın- 
curred by reason of non-payment of rent. The question is. 
whether the defendant was prevented from taking advantage of 
the correct legal position by reason of the erroneous order made 
by the learned Subordinate Judge dated the 6th of February, 
1951: The order of the learned Subordinate Judge did not 
prevent the defendant from-making a deposit after the date о! 
the order. If the defendant wanted to take advantage of the 

` correct position in law, lie should have acted in accordance with 
such a legal position and he should have deposited. the current 
rent which fell due after the making of the ordex on the 6th of 
ebruary, 1951 The order of the learned Subordinate Judge 
did not stand in the way of his making a déposit of rent as ^ 
required by law. The only consequence, in my opinion, of the 
erroneous order of the learned Subordinate Judge was that the 
defendant cannot/be held answerable for the defaults which he 
may have committed prior to the making of the.order. If the 
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Суп, proper orders'had been made, the defendant would have -had 
D the liberty of making the deposit upto that date. Although the , 
| oe learned Subordinate Judge directed by his order that he could 
Ajit Kuma Roy make the deposits at his-risk, the defendant, never made the ! 
Y “deposits and thereby prevented the consequence ol further аё 
Smendia Nath’ faults in payment of fent - 
Ghosh Й 
-G N Das, J 


It was contended by Mr Ghosh that the effect of Section 
107 of the Code of Civil Procedure 1s that this Court should give 
\ the defendant the relief which he was entitled to at the date 
^ d when the erroneous order was made by the learned Subordinate 
Judge on the 6th of February, 1951. In my opinion this 15 по, 
the true view `оЁ section 107 of -the Code of Civil Procedure `. 
That section empowers the appellate Court to exercise the same 
powers and perform the same dates as the court of first instance 
Such powers have to be exercised by the appellate court at the — « 
date when it decides the appeal Necessarily the powers which 
the appellate court will exercise, must be determined ın relation 
to the state of facts at the ume when the appellate court 18 called 
Р upon to exercise, the powers under Section 107. In this case, i 
admittedly no rent has been paid since July, 1949 and if we are 
' to apply thé decision of the Full Bench to the state of facts as 
they are at the present moment, it i$ undisputed that ‘the defend- 
ant cannot claim the -protection against ejectment unter the. 
provisions of the Rent Control Act, 1950, as amended by Act 
LXII of 1950. А 
ы -MT Ghosh also'contended that the effect of Section '105 of 
the Code of Civil Procedure 1s that the appellant can challenge 
the order made by the Subordinate Judge on the 6th of Febiu- 
ary, 1951 Apart from the considerations to which we have 
` already referred, it 18 to be seen that in the present case the 
à applicability of Section 18(5) of the Rent Control Act, 1950 
, А was again canvassed at the time of the final hearing of the suit 
At that time. the defendant was in default for more than six,* ' 
months after the amending Act LXII of 1950 came into opera- 
tion, The defendant was therefore not entitled to the benefit 
- of Section 18(5 ) of the Rent Control Act, 1950 on the date the , 
learned Subordinate Judge delivered his judgment There is 
therefore no substance in the contention rqised ón behalf of the 
appellant that ihe appellant should be állowed a further oppor- 


Pak 


ol service of a notice to quit As already stated, the suit was 
Мей on the 6th of January; iggo' At that time the defendant's 
- tenancy had been determined under Section 13(3)^of the Rent 
e Control Act, 1948 There was по necessity for the service of a 
action to eject the defendant That cause of action was sued 
fiouce determining the tenancy Plaintiff had a good, сошеѕ ol 
upon It ts well settléd law that the rights of the parties must 
he governed by the state of law as it was when the sut was 
insututed. The Legislature may however retrospectively take 
away a subsisting cause of action In this view the effect of Act 
LXII of 1950 has to be considered. Act LXII of 1950 amended 
Clause 11 of Section 2 of the Rent Control Act,‘1950 The 
1elevant portion of Section 2 of Act LXII of 1950 which substi- 
tuted a new clause for Clause 11 of the 19бо Act defined the 
© word "tenant" as including /' any person whose interest in the 
premises has been ipso facto determined under sub-section, 3 ol 
Section 12'of the West Bengal Premises Rent Control Act, 1948 " 
The effect of the amendment is not to wipe off the operation ol 
* - Section 12(3) of the Rent Control Act, 1950 altogether The 
amendment substituted, for the purpose of applying the pro- 
7visions of the Rent Control Act, 1950, a new definition of the 
word “tenant” as including a “ tenant whose tenancy has been 
ipso facto determined under Section 12(3) of the Rent Control 
Act, 1948.” It did not retrospectively take away the right which 
was already vested in the landlord while the 1948 Act was in 
*force A contrary view would lead to the impossible result that 
all suits for eJectment instituted on the ground of :pso facto 
determination of the tenancy under Section 12(3) of the Rent 
Control Act, 1948, and which were pending at the date of the 
commencement of the 1950 Act and of its amendment by Act 
LXII of 1959, would рахе to be dismissed even if the arrears of 
rent were not paid Such a consequénce would 1ейаег the- 
« applicability of Section 18(1) or Section 18(5) of the Rent Control 
. Act of 1950 as amended by Act LXII ot 1950 wholly urtnecessary 
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tunity of getting rid of the consequences of his delault by giving Civit 
him permission to deposit all the arrears of rent due. since July, wN 
eu * : ! 2. 1953 
949 X Е е (t^ 
х Ajit "Kumar Roy 
- х . M 
К Surgndia Nath 
The next question urged by Mr Ghose'is that the plaintiff Ghosh 
is not entitled to maintain the suit for ejectment in the absence a. 
: G N Da, | 


1958. 
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In my opinion, the effect of the amending Act was not to give 
automatic protection to a tenancy which had been determined 
effectively under Section 12(3) of the Rent Control Act, 1948, . 


— * 
Apt Кит? Roy and rh respect of which cause of’action a suit had been brought 


v. 


' Surendra Nath 


Ghosh 


G N Da, 


s 


J. 


l 


before the 1950 Act. This suit, therefore, cannot fail on the 
plea of demurrer based on the ground that no notice to determine 
the tenancy had been served on the tenant. RUN 


HM 
2 
r . 


In this view it 1s not necessary to consider the question 
whether- the plaintiff required’ the premises bona fide for his own • 
occupation 7 7 E IE 


foc Е 


The trial Judge was of the. opinion that the plaintiff had | 
successfully established his case that the premises were required 
by him bona fide foi his own occupation. The evidence on' 
record is practically one-sided- Witness No. 1 for the plaintiff 
Biswanath Mukherjee deposed that the plaintiff lived in Seram- 
pore,-but that he had been suffering: from high blood pressure 
and that he required the „house for medical treatment in 
Calcutta, that the plaintiff's son had passed the M.B. examination 
of the Calcutta Universıty and was a House “Surgeon in` the 
R Ġ Kar Medical College and wanted to-start his practice ' at 
Calcutta This evidence, af believed, fully justafies the view 
that the plaintiff required the premises bona, fide for his own- 
_use and occupation “The fact that’ he has two other houses at 
Fern Road is not material because, as s the witness deposed, those : 
houses are too small and were insufficient to accommodate the - 
plaintiff and the members of his family. In addition to this, 
there 1s a series of letters which support the view that the plain-- 
uff required the house bona fide fof his own occupation. In 


- particular reference may be made to a letter dated’ the 24the 


March, 1949, Exht 1(b) written by the defendant to the plaintiff 
In this letter the defendant referred to the fact that the plaintiff f 
had suggested to the defendant to vacate the premises and that — 
~ the defendant stated therein that he would vacate the premises - 
"by the end of October, 1951. In- my opjnion the learned Sub- , 
ordinate Judge has rightly held that the plaintiff Лав succeeded ` 
in establishing that he required the premises paa t fde for own” 
occupation, , " | . 


, 
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| As regards the default in payment 


Judge found that the defendant was in default since July, 
"In fact, this is admitted by witness No. 1 who deposed fo 


* 9 


of- rent, the Subordinate 


1949. 
r the 


Сгуп, 


1958. 


defendant. The suggestion made by Mr. Gupta that the suit Ajit Kuma Roy 
was maintainable merely оп the' ground: that the plaintiff re- 
quired the’ premises bona fide for his own occupation, cannot, Surendra Nath 
however, be accepted. The mere fact that the plaintiff required 


the, premises for his-occupation does not afford'a cause of action ¢ м Das,’ 
for a suit in ejectment. - That cause of action depend on the’ 
fact that tHe tenancy had been ipso facto determined by default in 


payment of rent for three months under Section 12(3). The 
fact of bona’ fide requirement of the landlord 1s merely an 


exception to the protection against 
Section 11(1) of the Rent Control Act, 
furnish an independent ground on wh 


ejectment. \ ; 
-The result therefore is that this 


ejectment conferred by 
1948. ` This fact does not 
ich the' plaintiff can seek 


appeal fails and is dis- 


missed with costs. In view of the" prevailing circumstances in 


Calcutía, the defendant will-have time 

1953, to vacate the premises: E 
' 8. K. Sen, J.:—I. agree. 
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dismissed with costs. 
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Acquisition ој Land—West -Bengal Гапа Development and Planning Act 
(Act XXI of 1948)—Notification unde Section 4 of the Act—Whether 
acquisition of land under the Act cóntravenes Articles. то(ту (f), and 


311) of the ‘ constitution—Fundamental 
*rictions 7 E m 
* Appeal hom Original Oider No 1з of 
. 
Hon'ble Justice H. К Bose, one of tht Jud 
No. 408 of 1951, dated 28th November, 1951 
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Rights and Réasonable tes- 


1953, against the oider of the 


ge. this Соше, in Civil Rule 
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v. 
Ghosh. 
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The owner whose land 15 sought to be acquned unde: the West Bengal 
Land Development and Planning Act 1948 15 entitled to question whether 
the public purpose as сей in the declaration exists oi, not, He эз alse 
entitled to just and reasonable compensation in respect of his land, 


It cannot be said that even though the land is noeded in the interest 
of the general public and fair compensation 1s paid to the owne who 15 
entitled to prefer objections to the scheme and the intended acquisition, the 
notification under Section 4 of the Act should be per sc regarded as an un- 
icasonable restriction It 18 therefore clem that this legislation is saved Бу 


‚ Clause (5) o£ Азийе 19 even conceding that Article 19(1) (f) of the Сопви- 


tuuon 1s attracted in such cases 


In cases where land is acguued for a public purpose the Constitution 
provides for payment of compensation which obviously means just and tair 
compensation If such compensation i» paid, the Constitution authorises 
acquisition for a public purpose and a legislation intended to that end cannot 
be said to offend Ait 31(1) of the Consutution 


Application under Arucle 236 of the Constitution (manda 
mus), B . 


+ Appeal by the applicants i 
The material facts will appear trom the judgment. 
/ ; 
Arun Kumar Duttt for the’ Appellants: 


- J Mayumday (Asst. Govt ,Pleader) and Pramatha Кита! 
Chakiavorty for the Respondents. 


'The judgment of the Court was as follows — 


С. М. Das, J.i—This appeal is directed against the judg- 
ment of Bose J dated the 26th November, 1951 - ` 


The facts аге ага block of land was directed by а notif- 
cation under section 4 of the West Bengal Land Development 
and Planning Act 1948'to be a notified area ın terms ot that . 
Section. The notification was duly published on -the gist 
December 1950 Thereafter on the 28th December 1950 a de- 
claration was made under section 6 of the ‘Act read With section 
7 thereof whereby a plot of land belonging to the appellant and 
lying within the notifi¢d area was declared to be needed for the 


1 
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! = 


purpose of settling immigrants from East Pakisthan Betore Civi, 
-possession was taken by the Collector the appellant filed an appli- rg 
cation under Article 236 of the Constitution praying for the . rg 
issue of a writ of mandamus directing the respondents not to Gom ipada 
‚ e proceed further in the matter Bose, J issued a rule nisi on Banerjee & Олз 


the 21st February, 1951. - ! М 
j - S Banerjee 

° О 
Оп a perusal of the affidavits filed їп this case on behalf of airs 


the"parties Bose, J. discharged the Rule by his order dated 26th G. N Das, J. 
November, 1951. It is against this order that the present appeal 
has been taken. 


. Mr Dutt who has appeared in support of the appeal ulti- 
mately pressed the following contentions. 


He contended that notification under section 4 of the Act 
was an unreasonable restriction on the appellant’s fundamental 
right to acquire, hold and dispose of his property under Article 
19(1) (f) of the Constitution. In the second-place he contended 
that the, notification under section 4 was invalid being 1n con- 
travention of Article 31(1) of the Constitution In the 81d place 
he contended that notification under section 4 1s not m com- 
plance'with the spirit of Section 4. ` 


The West Bengal Land Development and Planning Act 
(Act XXI of 1948) was intended to make provision for the acqui- 
sition and development of Land for purposes mentioned in the 
Act. Section a(d) of the Act defines the expression “ public pur- 
pose" to include (1) the settlement of immigrants who have 
migrated into the State of West Bengal on account of cir- 
cumstances beyond theu control, (11) the establishment of towns, 
model villages and agricultural colonies, (ш) the creation of 
better living conditions in urban and rural areas, (iv) the im- 
provement and development of agriculture, forestry, hisheries and 

*, industries, ` à 


Section 4 ot the Act empowers the state Government if 1t ; 
is satisfied that any área specified in the notification is needed o1 
likely to be needed for any public purpose, to declare by notifi- 
cation in the official gazette a certain area to be a notified area 
Seation 4(4) confers on the prescribed authority to do certain 


^ 
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acts for the purpose of facilitating. survey of the ааз 


їп that notified area. Sectionz5 of the Act provides that the ` 


State Government’ may authorise the prescribed authority or it it 
thinks fit, any ] local authority or a Company to prepare a develop: 
ment sheme, in ашы of the notified area. : e- © 


+ 


Rule m. of the Rules “framed under section 14 of thé Act 
requires that the Committee appointed under rule 3) will cause ` 
a local enquiry to be made either by the Collector or by an officer. 
authorised by. the Collector after giving all persons interested / 
an -opportunity of making: representations, if any, against. the. 
scheme.’ Section 5(3) read. with the Rules makes „provision for 
the framing of the Scheme and after the Scheme is framed Чо у 
sanction ' thereof with or without modification by the State. 
Government Section 6 of'the Act then provides that then the 
State Government has sánctioned a development schefne and is. 
satisfied 'that- any land within a notified:area is n&ed for execu- 
tion of the dévelopinent scheme, a declaration to the “effect that 
'such lind is needed" for public purpose, shall, unless already _ 
, made, Ín pursuance of section ^j, be made by the State Govern- : 


+ ment. Section 7 of the Act provides that irí case of urgency if 


the. State Government is satisfied that the preparation of a de- , 
velopment scheme is likely to be delayed, the State Government 
may at any time make a declaration under section 6 in respect 7. 
of sucli notified area or any part thereof,, though no development? 


- scheme has been prepared’ or sanctioned by the one Government: 


Section 6(2) ‘provides that a declaration made in (етт, of 
section 6 shall be published in the official gazette and shall state ~~ 
certain of the particulars which are intended, to apprise people 
affected bpi the ке of the details of the aspe scies 


Section 8 of the Act provides that-declaration under section 
'6 shall be conclusive evidence of the public purpose mentioned e 
i the declaration. The Section then provides that after making 
the declaration -under- section 6, the State Government may 
acquire the-land and thereupon the: provisions of the Land 


Acquisition Act 1894 sball as far as may be, apply ` Proviso (a) 


to'section 8 provides that if the State Government so directs, ihe. 
Collector may at tany эше, aftera ‘declaration made under section 


"ig 
. 


е 
` 
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6 take possession in accordance with the rules arid thereupon the 


-larid etc. of which possession has been taken shall vest absolutely _ 


in the Government free from all incumbrances. Rule 8 of the 
rules framed under section 14 of the Act that the collector may 


4 @cause public notice to be given before taking possession. "There 


is an explanation appended to the proviso which lays down that 
for the purposes of the clause, the decision ‘of the State Govern- 
ment as to whether the land -is or is not waste or arable shall 
be final. Proviso (b) to section 8 proyides.that the value of the 
land as provided in section. я3(1) (а) in section 2§(1) (a) of the 
Land Acquisition Act shall be deemed to be the market value 
on the date of publication of the notification under section 4(1) 
for the notified area subject to the condition that if such market 
-value of the land ой the gist December, 1946, on the footing 
that the, land was in the, same condition onthe 31st December 
1943,, was in excess of the market. value determined under section 
23(a) of the Land Acquisition Act no account shall be taken of 
the excess. The validity of certain provisions of, this Act was 
called in question in the case of West Bengal Settlement 
Kanungoe, Có-operative Credit Society v. Mrs. Bela Banerjee (1) 
We are informed that that decision is now under appeal to the 
Supreme Court. The Bench was of opinion that proviso (b) to 
section 8 of the Act in so far as it fixes the compensation payable 
‘as the value of the land in its present condition on the gist 
7 December 1946 offends‘ Article '91(2) of the Constitution and із 


. void; but as the proyision is severable, the other part of the 


proviso to section 8 1s not hit by the Constitution. The Bench 
also decided that the existence or otherwise of the public purpose 
specified in the declaration is justiciable. The Bench also held 
that ‘the ‘provision contained in section 8 which made the de- 
claration conclusive was invalid. ‘The Bench also decided that 
‘the Act did not suffer from any invalidity on the ground of 
, absence of personal notice, because in the, opinion of the Bench 
the Provisions of rule 5 (a) of the Rules framed under the Act, 


«, entitle owner to make representations against the details of the 
scheme or against the riecessity of the acquisition. The Bench ' 


also decided .that the decision that the land is waste or arable 
is not justiciable, © . : ; o 
Qr (1951955 CWN ув c 0 0 5 V ' 
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For the purposes of ‘this appeal the learned ‘Advocate pro- 
ceeded on the footing that the decision of the Bench is binding 
on us and is correct. In the light of the principles discussed 
above we shall deal With е three contentions raised 10) Mr. d 

The first contention of Mr. Dutt is that the БОШ ан" 
under section 4 ‘is invalid as in interferes with the fundamental 
Bake of the appellant under Article 19(1) (f) of the Constitution 
which confers on every citizen the right to acquire, hold and 
виробі of his property Conceding that Article 19(1 ) (£) o£ the 
Constitution does apply the question still remains whether the 
impugned piece of législation can be said to be valid in view of 
the provisions contained in clause (5) of Article 19 which saves _« 
legislations which are enacted in the mterest of the general public U3 
and contain reasonable restrictions. on. the exercise of the right 
‘conferred by Article 19(1) (f£) , In view of the decision in the 
case of West Bengal Setilement' Kannungoe Co-operative Credit 


` Society v. Mis. Bella Banerjee (1), already cited the existence or 


otherwise `of a public purpose is justiciable and the award of | 


. сошрепѕайоп on the “footing of the market’ value 7 as оп the gist .~ 


December, 1946, is invalid -As such, the owner" whose land’ is 
sought tó. Ље acquired under the Act is entided to. question. 
_whether the public purpose as recited, in the declaration exists or ' 
not. He is also entitled to just and reasonable compensation іп . 
respect of his land. As the laid із required for public purpose ғ 
as defined in the Асі іс follows that the land is acquired in Ње • 
interest of the general public. The payment of just and теавоп- 
able compensation amply safeguards. the ‘rights .of the: owner 
whose sland. is” acquired. Compulsory acquisition. of the land 
may be necessary in the larger interest of the general public, 
and cannot per se be regarded as an unreasonable restriction. It 
.cannot-be said that even though the land is needed in the interest 
of general public and fair compensation is paid to the owner . 
who is entitled to prefer objections to the scheme arid the in- 
tended acquisition, the notification under section 4 should be ,* 
per se regarded as an unreasonable restriction. I may point out 


- that in the case already. cited, the provisions of rule 5(3) provided 
for ample notice.to the owners or persons interested to raise 


objection, not merely to the, details of the scheme but also to the 
'acquisition itself. There is therefore, no ,basis for. the conten- 
0) (1951) 55 CWN T8 А , ` 


Vor. gs.] - HIGH COURT. 


поп that the impugned legislation contains unreasonable res- - 


triction on the fundamental right of a citizen to acquire, hold 


„Фа disBose of his Property In my opinion legislation 1s saved 


re 


by clause (5) of Article 19 conceding that Aiticle 19(1) (f) of the 
constitution 1s attracted in such cases. 


^ Тһе second contention of Mr Dutt is based on Article 31(1) 
of the Constitution, Article 31(1) deals generally with expropria- 
tion of a person's property. Article 31(2) deals specifically with 
acquisition for a public purpose and contemplates cases like the 
present. In cases where land is acquired for a public purpose 
the Constitution. provides for payment of compensation which 
obviously means just and fair compensation If such corüpen- 
sation is paid, the Constitution authorises acquisition for a pub- 
lic puipose and a legislation intended to that end cannot, in 
mj opinion, be said to offend Article 81(1) of the Constitution. 
"There is, therefore, no force in the second contention raised 
by Mr. Dutt. 5 : 


The grd Contention of Mr. Dutt relates to the invalidity 
of the notification under section 4 of the Act. The notification 
is attacked on a two fold ground. In the first place it 15 con- 
tended that although the Section speaks of the State Govern- 
ment, the notification recites ‘ Whereas 1L appears to the 
Governor ‘4 * " The executive 
authority of the State Government is vested in the Governor, 
and therefore the use of the word “ Governor" in the! notifi- 
cation means " the State Government" The fact that the words 
"It appears to the Governor" occur in the notification “15 
ummateral. “The words "it appears to a the Governor," in 
my pinion, has the same connotation as the words in section 
4 which speaks of the satisfaction of the State Government. It 
is also pointed out that the notification is defective because it 

egecites only one óf the purposes mentioned in section 2(d) (1) 
` viz. the settlement of immigrants Í do not understand the force 
of this contention. I have already quoted the 4 Clauses of 
section 2(d). The different clauses provide for different states of 
“facts. Mr Dutt seems to suggest that the notification ought to 
-mention all these clauses In my opinion such a statement 
would’ confuse the issues. The notification should specify the 
particular’ public purpose for which the acquisition is necessary 
under the Act, so that the person fnterest may proper objections 
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under Rule 5(2). In my opinion the notification which was 
issued in this case 1s consistent with the terms of the Art and, 


‘cannot be said to be invalid.’ It does accord with the true 
` spirit of the Act. The third contention raised by Mr Dutt . 


must also be negatived. · SU 


Nor can it be said.that the notification contemplated by 
the Act is opposed to. natural justice. . The Act provides for a 
three-fold noufication. First, a notification under section 4, 
a notification of the declaration under section 6, and a further 
notification before possession, ıs taken In my opinion (Ше 
different notifications and the Rules framed under the Act amply 
safeguard the rights of the owner and give the persons interests 
sufficient opportunity of objecting either to the scheme or to the 
intended acquisition It 1з true that the Act does not contain “а 


"provision similar to Section 5A of the Land Aquisition Act but ^ 


the whole object of the present legislation is to the acquire pro- 
perty for public purposes and speedily in certain contingencies. 
Such a purpose will be frustrated if personal notices are required 
to be served on the owners ánd persons interests who' may be 


' various persons and whose whereabouts may be unknown at the 


tune when the notification under section 4 15лззией There is 
nothingNn the Act which makes 1t opposed: to the principles of 
natural Justice. — , - ; 


The result ıs that -this appeal fails and is dismissed with’ 
costs'hearing-fee being assessed at three gold mohurs. 


. 
i 


D. B. Mookerjee, J.:—1 agree. ' 


S.G P. ` Appeal dismissed with costs. 
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ALI ISMAIL DOODHA .& Ors, y 
^ . ` V, А ^ z^ 
E MOMIN BIBI & Ons.* 
Recemer—Recemer's Lien—Claim by а past receiver for money due 10^ lum 
—Сап he enforce his clam through.an.application to the Court от. a 
regular suit necessary—Estate и in possession of the Gourt and not of 
the receiver—Receiver's lien is not lost by change of receivers so long as 
the ‘estate i5 in^ Court's custody. 7 : ss 
The possession of. the receiver 15 always the possession of the Count 
While the estate is in possession of the Court, rt is.difficult to -see why court's 
own officer, as Receiver, should not.be entitled to apply for payment of - 
moneys which the court itself ‘has allowed merely on the ground that he has 
been discharged from his office as recelver If a present receiver can apply 
for direction, so can a past receiver. Receiver is only an emblem and 
agency of the court, and from that point of view the court continues its’ 
Possession irrespective of the personality of an individual Receiver 
» No suit » necessary in the case where an ex-receiver clams payment- 
on the basis of accounts passed by the court. Article 61 of the Limitation 
Act only applies’ to а suit for recovery of.money payable but the present 
proceeding is not а suit and therefore not hit by this special Jimitation 
` Receivers may come\and go, but sb long as there is a receiver and so 
long as the’ court posscases the estate in its custodia levis, ıt cannot be said 
that the lien of a receiver is lost by the individual iecerver parting with 


` the poesesuon but replaced by another receiver ` As the possssion belongs 


to the court, the court will see that so long'it has the len no officer as 
receiver will go unpaid on accounts passed by the court on the ground that 
the particular receive: has been discharged. ‘The doctrine of common law 
heu as co-existing with possession must in this context be undeistood with 
reference to court's possession. 


‘Application by: the ‘ex-receiver for payment of moneys due 
to him on accounts passed by Фе, court; ~ 
Objection by the present receivers. ус 


` ' 


И 


Й 


‚ The material facts will appear from the judgment, 
е $ ^ т - 
U. С, Law, for the Applicants, —— . 
*Application in ге: 119 of 1987. * ; ? 


Сгуп, 


— 


1953. 


v 
May, 25 


е . м a 
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707 “Gam se, Mandal, к. My Diu: ‘and “A. С. Batra, for the Res 
$ те dents. `7. Жы INE 
D ug, 7 PR MAD Ta 7 А, г ee в 
. Ah"Ismal ^ . The jvdignent of the Touré was as follows: $m, ES AE 
` Dóodhà & Ors. Ln NS: ERI 
ӨЕ Vm ', P. B. Mukharji, - атан Chatiber Suntrons raises an | 
n Dx important question оп: the nature’ аһа’ character of Recerier’s.. ї 
Е i lien and possession. oora a А Lone i А 
+ ux 2 * CREE де ас” pue 
ax NL У 4 Ы р Ф 


2 2” ^ мамат, J st, The ‘application. is made by Moliammad *Sáleji,' a. “past” A 
(500 May, 25. - Receiver of. the estate of Arif Bham- deceased; for, an. order — * 
i ` “directing, the present Receiver in this ‘suit to; pay him the зш, *` 
‘of Rs. 11,423/- due ќо the applicaüt, and also. the. costs. indere “ 
дү uo the ‘orders dated the Sth- December; 1947 and запа April, 3952 we 
E . when taxed out of tlie said: estate. The applicant also asks, that . 
"the bond? fürnished Ьу. the, applicant’ jointly with his sureties: 
ose the Bharat. Fire- and. General; ‘Insurance: Co;,, Ltd." do: stand cans c 
ee 5.22 celled; and, for the discharge- o the-sureties. UE ч л. 
Уй ы бы. тке, 0" ‘On, E 5th july 1927" the applikante: fuirthier $ was чарын» 
Е К Receiver of. the estate. ‚Не. died, in July, 1943. .» By an-order ius 
7 ~~ |) “dated: the 81st. "August, 3944: те applicant: "was, appointed, 
-. Receiver subject; to, his: furnishing’ security to the satisfaction: 
mr ox ^ of the Registrar - - He: furnished security with: Bharat’ Fire апд. 
E "General Insurance Go.,' Ltd.. apd, the bond was signéd on the 
"апа August, 1946 ' ' By another, order. dated .the’ 8th. December, . 
QU UI s. t2947 the applicant’ was descharged’ fror further, acting» as such, P 
s 0s 7o "Reyer and мав. directed. го” pass his final. accounts. “By t {һе 7 
x ciue Ca said order Mr. Bofibefari ра was “appointed! the Hoe. АЫ 2 


" ao 








| qe urs Now the accounts were > fled. by the- apple: as ёсе" 
LOL xdi cm Veg on ‘the 4th September, | 1951 for the period. from т July,-1948 
г“ 775.27 7 to 8th, December, 1947, showing a total sum of Rs. 16,433]. ав 4^. 
^ac "Hoan bythe applicant’ to'the: estáte.. It will Бе: ‘noticed: here- that ^ 
"es gh. T: ,- the accounts were passed long? after: ше applicant. shad “been dist- = 
E charged from- his office as» Receiver: ‘On the send April; 1953 
X the accounts: came up before me-on Recéiver's passing ‹ of accounts © ~ 
(oue, Se when ‘by! consent , of . all partes” "appearipg de was - ‘ordered © ee 
ү. 777 s M that out of the :total expenditure | incurred. by the. applicant і as 
„Receiver and. as shown in the accounts the sum. ‘of Rs. 5,000 /- ‚ө 
уш" was disallowed: and the pest of such ‘expenditures. that ig, the - 
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sum.of:Rs 11,438/- was allowed. `The order passing accounts, Суп, 
‘as settled, reads as follows: -— f Tem 
= 1953 
| “It iscordered by and with the consent of the parties Ah. Ismail 
HE appearing as aforésaid that out of the total expenditure Doodhak On, * 
ancurred by the said Receiver as shown in the said accounts, M 
- the sum.of Rs 5,000/--be and.tbe same is hereby disallowed Po Бш 
„and that the rest of such expenditure е and the same 1s oo 
hereby allowed." P. B. 
Mukharpe, J 
This consent order was made ‹ on: the zand April, 1953 and 
hled on the 13th June, 1952. == 


The .point of the present summons is that the applicant 
now .wants:this sum of Rs. 11,423 /-.allowed under that order to 
be paid to him by the present Receiver. Although the accounts 
were passed and although the order passing such accounts was 
by consent of parties appearing, it 1$ unfortunate that Шеге 18 
now opposition to the payment of this sum of money to the 
former Receiver The objections when .analysed are more 
technical than meritorious. К 


тһе frst Objection is that a discharged Receiver is not en- 
titled to apply to this Court for such -payment but must bring 
a regular suit. The second objection which follows from this 
is that the applicant was discharged in 1947 and he was basing | 
- how his claim on accounts which are more than 3 years old and 
although passed would be barred by limitation today if a suit 
were filed Eor this purpose Article 61 of the Limitation Act 
. is invoked. .. j 


The -estate is still in the hands of the Receiver and the 

Court ав still administering the -estate through the Receiver 6 . 
although it is a new receiver. The. possession of the Receiver, 

* as I understand, is always the possession of the Court While 
the estate is'in possession of ‘the Court, it is difficult to see why 
Court's own officer, às Receiver, should not be entitled to apply 

for payment of moneys which the ‘Court itself has allowed merely 

on the: ground" that he has ‘been discharged from his office as 
receiver. If'a present Receiver can"apply for direction, so can 

a pur Receiver. "Receiver is only, an emblem and agency of 


Ф 
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Стуш the, Court, and from that point of view the Court continues its 

' possession irrespective of the personality of an individual 

, Receiver. The right of a.present Receiver to apply is on the 

Ah Ізташ basis that the Court can always move suo moto and the Court 

e  Doodha & Ors. does'so and it takés only the excuse of being formally foved " 

by its own officers. That is how a present receiver gets the right —' 

ke Ois to apply for Court's.directions because the Court acts in its own 

—— . management. There is no other statutory right for “this pro- 

P. B. cedure by way of application by the Receiver as distinguished 
Mukhery; Ј. from a suit. -I do not see why the same notion should not apply 

in the case of a receiver who is.discharged but where nevertheless 
the Court continues its management through another Receiver. 
- For instance the present receiver could certainly have applied e 
М to this Court for direction to pay to the past receiver-the amounts 
allowed on the latter's passing of accounts by the court. In that 
uuu. ds event no objection to the ‘Procedure of applying could have beei 
raised. 
z So far as remedies against a receiver ате concerned it appears ; 
va that the law does not make any difference between a discharged .. 
‚ receiver and an existing receiver.'.Sir John Woodroffe in his ~. 
Tagore Law Lectures on the Law relating to Receiveri, 4th ` 
Edition p. 254 states: — . a 
“The same йшй appear to be available against -a 
a .^  , Receiver after he has been. discharged.” кыр 
; ` Tbis is based on ‘the English decision of Harrison v. Boydell 
tee a (1). Indeed at page 254 of Woodroffe on Receivers a referencé 
d is made to a case іп К. B. Dutt v. Shamaldhone Dutt (з). That 
was a suit instituted by the receivers of an estate against the 
former receivers (before the accounts, of the latter had been : 

У ' passed by the Court) for the recovery of a certain sum which, 

E "7 . Mhe plaintiffs alleged, the, defendants had failed to realise on 
behalf of the estate. Fletcher J.-held that no such'suit was ^ 
maintainable. In the latest' edition of Kerr ой the Law and ,, 
Practice as,to Receivers being the Twelfth edition, edited by 
Raymond Walton and A. Wilfred Sarson, 1952, the learned 
editors state the law at page 311 in the same way and’ observe 
" the remedies which have been indicated remain for the most ` 

- part available ‘against а réceiver everi after he has been dig 

(1) -(1838) 6, Sim. 211. A (x) боч) "ILK. 41 Calc, өз. 


` ~ > S - 


. 
. Vor.- ga.] ТА . ren court. 


charged" The-law is stated in the same form in volume т ot 
Hailsham ‘Edition of Halsbury-at р. 91 Article 183. 


If remedies against the past and present receiver are the 
e fme, I Ao not sce'why and in, what manner and on what principle 
remedies of the receiver after. he has been discharged should be 
different. It is true the applicant is no longer an, officer of the 
Court and the right to apply which belongs to an officer does 
no longer belong to him as such. But then the fact remains that 
the claim put forward in the applicatiom arises out of his ad- 
ministration as receiver on the basis of his accounts as receiver 
duly passed by the Court. Even whem-third party rights are 
involved in the course of court's management, the court allows 
such'third party to initiate fro interesse sue proceedings, by 
application. .In such a fro interesse suo,application where no 
difficult questipn of fact or title arises court makes an order 
without a suit. As was said in Re. Regent Canal Iron Works (1), 
and in Davy v. Smith (3), nothing short of the honour of the 
Court’ is involved in séeing-that the ex-receiver of this Court 
gets the money that is his due on the passing of accounts by the 
Court. Warrigton, J. in Bochm v. Godall (8), observed at p. 161 
“I think it is of the utmost importance that receivers and 
managers in this position should know that they must look for 
their indemnity to the essets which are under the control of the 
Court. Warrington, J. in Bochm v Godall (s). “I think it is 
of the utmost importance that receivers and managers in this 
position should know that they must look for their indemnity 
to the essets which are under the control of the Court. The 
Court itself cannot indemnify receivers but it can and will do so 
out of the assets so far 'аѕ they extend for expenses properly in- 
curred.” Here the assets are still in’ the possession and control 
of this Court, and what the applicant now seeks is.to be in- 
demnified out of the assets of the estate and ‘ask to be paid out 
of the funds in the hands of the present, receivers I will in any 
«event hold that a past receiver can'in these circumstances apply 
pro interesse suo. | d 


My attention has been drawn to the amended rules relating 
to receivers on the Original Side. I do not find that there is 


(1) « (1876) 9 Ch. D. 4j1 (416, 419) - (а) (1906) 1 Ch, gp at P. on 
‚ @) (дз) 1 Ch. agg at P. 161. 


1958. 


a 
“Alt Ismail 
Doodha & Ors 

Vv. 
Momin Bibi 
& Ors. 

P B. 
Mukharyi, J. 


P B. 


` Mukharyt, J, 


, 
-t ч 
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абула án those rales which prevents an ex'receiver to come 


and apply to-the .Gourt ,for payment of -money -to ‘hima on the 


'basis of accounts passed.- It is said that under- Rule Ma 
receiver's.account.shall:show. tliat- е’ balance in hand is; ewhethe 


of the estate and hów^much* “шау be paid into "Court, and'shall ^ 
be filed iin the Accounts Department of the Régistrar's Office; 5 
together with an affidavit verifying the samd-in ‘Form No. ғ. 
Under rule 21 -where :no objections are” filed or (акеп ‘by the - 
examining "officer, "the Court, or Judge shall, ‘where otherwise . 
satisfied, *pass isuch accounts.‘ Where objections are filed’ or. 
taken Љу е examining -officer; the -Judge; ripon ‘hearing such’ 


objections, "shall .make' such order as may be "Proper: ' ‘Then * ' 


P follows rule ,23 saying that" "the Judge on' the passing Of the 


accounts; may make,such: order as to the payment of the balance, 


- appearing due: ‘on the accounts, -or any part ‘thereof, either into 


Gourt.or in-such other manner as may seem proper. On “this 
it 15 argued :that thë ‘bdlance’’ urider rule #2 means only such 
balance:as ів shown: under rule 17. In this, cate the’ balance 


‚ any,.and if;any,-what:portion.thereof:is required for,the purpose `s ^ 


shows" nil” after setting-off the“loans advanced ‘by-the applicant’ ° ^ 


to-the :éstate. Therefore; it is "argued. ас the зшщ! of . 
Rs. 11,423/ swhich.is allowed-on thé passing of the décounts was 
not asum whicli:could.be:ordered-to'be:paid as a- Ъаїапсе.` ‘Now, 
in this case:this-appears 10° mé-to be a point-worse ‘than avtéchni- . 
cal pointi- Even: on the accounts as-passed it will mean that: е" 


. Court'sanctioned the dans wHich’aie-shown, by thé applicant's” 


account’ to have ‘been ‘paid "by “the” applicant. td the" estate. 
Therefore, in -passing such accounts the ‘Court sanctions such 
loans As justified. 'Therefore, although ‘the balartce is-showti as 
' nil" onsthe accounts it ‘is only onthe basis that the ‘loans are 
proper:and b have the sanction’ and approval- of :the'Court. 

What does a‘Court do when it- -passes accounts ‘of a receiver.’ 
As L'anderstand:this process, it means'that the:Court: through its _ 
machinefy calls ‘upon’ the receiver first to“produce and file his 
aécountszwhich are cliecked with. proper vouchers and othe» 
proofs before the accounting officer and thereafter.they are placed 


`- before ће Judge who passes them. In passing such accounts 


the Court;must'be taken:to approve and‘sanction both the: credit” 


` and ‘debit. entries made jn. that account. , ‘‘The:Court,- therefore, 


in-this case sanctioned the entries which the Receiyer showed in 
the accounts as loans advanced by him to "Ње estate. ° _Whet the 
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' 
Court thus gives authority to the réceiver. to.advance money: for Суп, 
the benefit of.the estate-of which he їй the receiver and sanctions ©“ — 
e süch advance he is in law entitled to: an indemnity out of the 1953 


~~ 


assets for that advance,.and in some- cases: he is.even given a ay, Ismail 
charge. That 18 the law as I have always understood it-and that Doodha & Ors 
is how I find. it,is put on Woodroffe's work: on: receivers (1), ү. 
and by Warnngton J. in, Boehm v. Goodall'(s), which I have Momin Bibi 
already quoted: The Court by passing the accounts authorised nad 
and sanctioned. the loans in this:case and the receiver. therefore BE 
. s entitled to. be. indemnified out of the estate to. the extent of Mukhap, J 
' e such, loans. Я , 
^2 -Then the argument, on. behalf of the respondents is that 
while the Court sanctions both the debit.and the credit entries 
in the receiver's account, ‘it ‘does not order any payment.- It 1s 
true that the order itself did not direct payment but why should’ 
not the Court. order payment nów? It is just this payment: 
order that. is now sought on this application. What. the Court 
did: іп. the order of the запі April, 1952, with the: consent ol. 
parties was to say that " out of the total expenditure incurred 
by the. said receiver ав shown in the said.accounts the sum of. 
Rs. 5,000/- be and the same is hereby disallowed and the rest of 
such. expenditure be and the same-is-hereby allowed. To allow 
an expenditure ın one breath and thereafter. to say that such 
expenditure cannot be recovered is. to indulge- in the barest. 
sophistry and should'not be allowed го: defeat: Court's process 
and Court's officers. Having allowed:the sum af Rs. 11,423/- as 
a ‘legitimate, expenditure incurred by the receiver, 1, cannot see 
“arly réason! why I should refuse to wse the-Cóurt's machinery and 
procedure for payment of that: legitimate sum to the past S 
receiver It is said that. if a-suit was brought Бу, a receiver, then 
he would: Бе. faced with limitation. But no suit is necessary in 
‚ “this case “Article 61 of the Limitation Асс only applies to.a suit 
for recovery of money payable but the presentrproceeding 15.а. 


suit and therefore not hit by this special limitation. 


IP the particular receiver had the estate in his possession, 

` then the question: of limitation would, have begn' irrelevant 
“heaause by exercising his own. lien he-could have,recouped him- 
self-out off the estate-and: paid himself the-amount allowed on 
Dess M (1929) 4th Edn ags. .* "(y (9n) Ch 1 у 
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' Cu the passing of accounts. “Is it going to be different because he 

2 >. has parted himself with the possession of the estate -without ing 
\ 728 >- sisting on his being paid and is the Coürt going to assent to the * 


Al Ismail — proposition that as the particular receiver has lost his own ‘lien 
Doodha & Ort: for having parted with. the possession of the estate he should go 
ek without the money -which the Court itself Кав ‘allowed, him? 
` Momm Bibi In my view the answer must be in the negative. 
& Ors. 
P. B: There is in my viéw a great misconception on the question 
2 Mukharp, ] -of receiver's Пеп. When a Court appoints a receiver of an.estate 
the possessession is not so much of the receiver as of the Court. 
D The lien therefore belongs to the Court and ше Receiver is only 
the human agency through which it operates? So'long as the”, 
' Court retain. possession the individuality of the receiver is to 
my mind an irrelevant consideration Receivers may come. and 
go, but so long as there’ is a receiver and so long as the Court 
possesses the estate in its custodia legis, it cannot in my view 
be said; that this Пеп of ‘a receiver, is lost by one individual 
receiver parting with the possession but replaced by another 
' receiver. Аз the possession belongs to thé Court, the Court will 
see that so long it has the lien no officer as receiver will, go un- 
. paid on accounts which the Court has passed on the ground the 
; А , particular rereiver has. been discharged. - The doctrine of 
Common law lien as co-existing -with possession’ must in this 
tn wi context be understood with reference to Court’s possession. 
КЕ i -Fhis of course is subject to the overriding postulate , first that 
the court coħtinues to retain possession of the estate when the 


parted with the possession of the estate by handing' it over to 
parties, | and secondly that the Court has passed the the account ' 
on the bassis of which the Receiver asks to be paid. When 
» these two considerations are 'satisfied, a past receiver in my 
: judgment can apply to be pard such sums as have been allowed ^ 
US o. on'his passing of accounts. C c 
I ‘will, therefore, direct ‘that the- present receiver do pay 
54 ' in terms of clause (а) of the Summons the sùm of Rs. 11,423 /- 
~“ to the applicant and when the other two,orders.are taxed, the 
present receiver will also pay the taxed costs thereunder within 
: а fortnight of being served with a letter of demand ‘from the 
К -- . арріісапі stating the taxed costs, . It is agreed by all parties also, 


. 3 " 


past réceiver makes the application and the, Court “itself has’ not -. 


- 


‚ Court, Alipur, dated the gist July, 1де, - 
. ж a 


Мог ^а] —o s ooy “HIGH COURT. , ^" : 
that securities in the hands of dic presènt receiver will be sold 
only to Ше extent of ‘the satisfying the sums sanctioned in 


e аше (8) of the Summons and the costs of this application. 
There-will also be an order for cancelling the Bond and dis-` 


charging the sureties in term§ of clause (b): of the Summons. 
The costs of all parties appearing її this application including 


those of the applicant will come out of-the estate., 


, P. N. Roy, Solicitor for the Applicants. 


S. G. Paul, №. C. Boral & Pyrie; D С Dutta and Som Nath 
Chatterjee, Solicitors for the Respondents. 


à . E 


абы 7 A ^ — - Application allowed. 
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‚ APPELLATE CIVIL 


- Before-Mi. Justice K. С. Chunder. 


HEMANGINI MITRA ^" . Ж 
V 
і M. В. MUKHARJI.* 
Rent Сотто! 4 19,8— Bona "fide 1equnemenis of tha landlosd —"* Reason 


able requiements,"—difference. between. Rent Control Асі, 1948, and 
Rent Control Act 1959. EN 


1 


$ 
The clement of must havenes or insistent need determines the bona fide 
roquirément of the piemuscs of the landloid. ] 


, 


Bona -fide "requirement under the Act of 1948 implies а 1easonable 1e- 


quirement, but the, reasonable requirements under the-1948 Act is not 


exactly the same reasonable requirement -as 1s’ necessary under: the ‘Act of 
1950 in view of the explanation put in by the Legislature. 


- 
DNI - " 
1 . 


* Appeal from Appellant дессе No‘ 1188 of 1951, against the decree, 


Subordinate’ Judge Sri Ksmalesh Ch. Sen, Sixth Additional Court of 
Zillgh *4-Paighnas, in>Title Appeal No. 993 of 1950, dated gist_ May, 
1951, reversing the decree Sri Santosh Kumar Sen, Muñsif ist Additional 


* 
S D 


Civ, 
1955. 
— 

АП Ismail 
Doodha & Ors 
v 
Momin Bibi 
& Ors 


P B 


' Mukharp, J. 


Hemangini Mitra 


v. 
M. B. 
Mukharyi 
, K. C. 
Chunder, J. 
June, , 36. 
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Suit for ejectment on ground of bona fide personal require- 
ment. 


xenon j . ЕС 
Appeal by the plaintiff landlord. 


Material 1808 NH appear from the Judgment. 


^ Apt Кита Dutt, Amaiandia Mohan Мита and Arunendra 
Naih Basu for the Appellant. 


S. G. Janah for the Respondent. 
The judgment of the Court was as follows: 
К. б. Ghunder, J. ;—This 1s an appeal by a plaintiff land- 


lord against an appellate judgment of the Subordinate Judge, 
Sixth Additiona] Court, 24-Parganas, reversing that of the Munsit, 


First Additional Court, Alipore. i 


The facts as far as necessary for-our purposes he within a 
very short compass. It 18 undisputed and indisputable on the 
evidence that the appellant, a Hindu widow, used to live with 
her husbands brother and other dependent members. of the 
family at Comilla. Owing to communal troubles at the place 
she had to migrate with the whole family to Calcutta and she 
is the owner of the premises in suit. There dre two tenants. 
She gave notice to both tenants and began ejectment suits against 
both. She was temporarily living in a small flat with four rooms. 
The family is a large one and not only the finding of the learned 
Munsif is that she requires and she must have more accommo- 
dation for the large family but even the learned Subordinate 
judge who reverses the learned Munsif is of opinion that she 
would require twelve rooms for the family Therefore from 
every reasonable standpoint the element of must-haveness or in- 
sistent need which determines bona fide requirement is: even 
apparent from the judgment of the learned Subordinate Judge 
But the learned Subordinate Judge came to the conclusion that 
as she has four rooms in «he other place and there are only four 
rooms in this flat therefore what is the need her tq disturb the 
tenant. The learned Subordinate Judge overlooked, his dwh 
finding of fact that she requirejl not four but twelve rooms The 


VoL. gs] ; 7 5 іон Court. : 
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learned Subordinate Judge has quoted a decision of my leàined ^ Сут, 
brother P. B. Muhkarji, ] to point out that bona fide require- mm 
ment under the Act of 1948 implies a reasonable requirement. Кед > 
There & no dispute about that proposition. What the learned Heimangin! Mitra 
Subordinate Judge really did not notice was that the reasonable Y 
requirement under the Act of 1948 to constitute a bona fide М B. 
Tequirement 15 not exattly the same reasonable requirement as Мака, 
is necessary under the Act of 1950, in view of the explanation К. С. 


put in by the Legislature. The explanation had to be put in  Chunder, J. 
because that is not the ordinary explanation of reasonable re- ; 
.quirement If the learned Subordinate Judge had kept this in 

view all,he had written would have been unnecessary. There, 

‘is therefore no question that the decision of the learned Munsiff 

was absolutely correct in law and in facts and she learned Sub- 

ordinate Judge wholly erred in reversing that decision. 


Mr. Janah has asked for six months time for his client to 
vacate the, premises. Hus client is present in Court and gives, 
ap undertaking personally to Court that he will vacate at the 
end of six months from this date. On bus undertaking time 
for the six months from this date is given to vacate the premises. 

The appeal is allowed. The decree of the learned Sub- 

‘ ordinate Judge is set aside and that.of the learned Munsif is 
restored with costs in both the Courts. 7 
‘The tenant respondent who is present in court further given 
gives an undertaking that he has not and will not sublet the - 
premises at all. E : 
Neto m aM ee wid 

It is not necessary to pass any order on the application filed 

On #5-6-53. 


. Having heard the learned advocates further it ‘is directed : 
that rent by way of damages be deposited in the court below ‚© 
in time. As Mr. Jana’s client is not here no-undertaking has 
` : f ; 
been given about this deposit of rent, 


D 


8.6.7, Appeal allowed with costs. 


- 
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LETTERS PATENT APPEAL. 


Before Mı Phanibhusan Chakiavarttt, Chief Justice 
and Mr. Justice S. С Lahti. . è 
SUSHIL KUMAR CHAKRAVARTY 
х v. А 


RAJENDRA LAL BHATTACHARYYA & Ons.* 


Bengal “Tenancy Act—Section 160(g}—A mokurarı mourashi lease when a 
protected interesi—Power to enjoy, by establishment of tenants, if a 
. Sufficently express grant to protect lessees demise \ * 


i . 
When a head lessor grants a lease with a stipulation that the lessec 


can enjoy the grant, inler alia, by т fafa (estabhshment of tenants), 
а sublesse from the giantee coming within the scope of the grant bas a pro- 
tected interest under section 160(g) of the Bengal Tenancy’ Act The pro- 
tection is determined , ın each case by the character of the grant to she 


lessee. 
The words’ emfa and ë fàw atafare cumulatively indicate 3 
power to enjoy by establishing cultivaung rayats А 


m 


Ajmuddi у Prasanna Guin (1), explained. ` 


Bidhumukin Choudhusani v Asmatulla (з), 1elied on 


Й 


Akhil Chandia Mandal у Surendra Nath Dutt (3), dissented from, — 


Appeal by the Defendant. 
- Suit for eviction of the Defendant. E 
The material facts will appear from the judgment. 


^ Atul Chandra Gupta and Amiya Kumar Mukherjee tor 
the Appellant. x 


Sitaram Banerjee, Syamadas Bhallacharya and Manindra Lal 
Bhattacharya for the Resporfdents. A 

* Appeal No, 6 of 1948 under clause 15, of the Letter Patent against the 
judgment and decree of G N Das J, in ‘Appeal from Appellate Decree 


NS 487 of 1944. 
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. The following judgments were delivered: . боо Omm. 
8. С. Lahiri, J,:— Thu appeal by the defendant under 1953 ' 


e Clause,i5 of the Letters Patent 18 dirécted against a judgment and  suehil Kumar 
*' decree of Mr. Justice Das, dated March 24, 1948, whereby he has Chakravarty 


' decreed a suit for eviction of the defendant, . , Y 
Sa z Rajendra Lal 


The facts leading up to this litigation are broadly these. POETA 


On June 7, 1857, the predecessór of one Bibhuti Bhusan Roy LLL 
granted a mokorari mourashi lease to the predecessor of one S. С. Lahr, J 
Jatindra Nath Bose. in respect of iogi bighas and 13 cottas of August, 27. 
land in the Sunderban area. Out of this total area, 1,000 bighas 4 
* жете actually assessed to-rent at а progressive rate. On July 12, 

1936, Jatindra Nath Bose granted а mokorari mourasht lease in ` 
respect of 8 bighas and 10 cottas out of the lands of his tenancy 
in favour of the defendant, Sushil Kumar Chakravarty, at an 
annual rent of Rs. 17/. The estate of Bibhuti Bhusan Roy 
was taken over by the Court of Wards and im execution of a 
certificate for arrears of rent, the tenancy of Jatindra Nath Bose 
was sold on September 5, 1938, under the Public Demands Re; 
covery Act and purchased by the plaintiffs. , The sale was con- 
firmed on November 5, 1988, and delivery of -possession was 
taken on December 7, 1938. ‘Thereafter the plaintiffs served а - 
notice on, the defendant, under section’ 167 of the Bengal Tenancy | 
Act, claiming’ that the interest of the defendant under- the lease 

' of 1936 was -an encumbrance and instituted the suit out of 
which this appeal, arises alleging that after the service of notice 

' under section 167 of the Bengal Tenancy Act the interest of the 
defendant had been avoided and that he had no longer any 
right to stay on the land. Ў 


The defendant contested the suit on various grounds alleg- ' 
ing that the'sale at which the plaintiffs, purchased. was not a 
rent sale and во the plaintiffs had not acquired any right to 

~ annul encumbrances, that the notice under. section 167 of the 
Bengal Tenancy Act:had not been served and that, in any event, 
his interest was a protected one under clause (g) of section 160 
of the Bengal Tenancy Act, inasmuch as under the lease of 1857 
Jatindra Nath Bose had been expressly, authorised in writing 
to create tenancies and in exercise of .that authority ‘Jatindra 

«ўа Bose had granted the mokoiari mourashi lease in favour 
e " 1 А - 7 % 
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‘of the defendant. The trial Court held that the sale at which 
the plaintiffs purchased was a rent sale and as such the plaintiffs 
had acquired under section 20(3) of the Public Demands Recovery 
Act the power to annul encumbrances. It further held that the* ` 
notice under section 167 of the Bengal Tenancy Act’ had been. 


. duly served upon the defendant, but it held that the interest 


of the defendant was protected under section 160 clause (g) of the 
Bengal Tenancy Act, the result being that the plaintiff's suit 
was dismissed. The decision of the trial Court was affirmed on 
first appeal-by the Subordinate Judge, First Court, at Alipore. 

The judgments and decrees of the Munsif and the Subordinate” 
Judge, however, were reversed on Second Appeal ‘by Mr. Justice 
Das, and the plaintiffs’ suit'was decreed upon the finding that 
the interest of the defendant was not a protected interest within 


the meaning of section 160 clause (g) of the Bengal Tenancy `- ! 
“Ас Agairist this judgment and decree of Mr. Justice Das the 
i defendant has filed this appeal. 


ы The only mint which requires consideration in this appeal 


is whether the tenancy created' in favour of the defendant by ` 


Jatindra Nath Bose in che year.1936 is a protected interest under 
section. 160(g) of the Bengal Tenancy Act. ~This section was 
enacted to proteot'a right created with the express permission. 
in wnting of the landlord at whose instance the tenure or. hold- 


‘ing was ‘sold. In order that a lease granted by a défaulting ten- 


afit may be а protected interest under this clause, the power to 


grant it must have been given “ expressly and in -writing " by his ~ 


lessor. ` We have accordingly to consider whether Jatindra Nath, 
Bose was " expressly and in writing “ given the power to grant К 
the lease of the description which has been granted in favour o£ 


‚ the defendant, The kabuliyat executed by the predecessor of 


- tts е foretar fex amfa shim Dra exe 


Jatindra Nath Bose is Exhibit ‘A’. The relevant recital of this 
kabuliyat is as follows: , ў 


*afacs ората ssa ө AR IIS-6 TANGI ө а ЕЙ 


я бгз. її б ohai enfia ано 
iret corn varate ica erect Ec ^w 


—————-. ро at Aet lec nom eed. Мыс — 
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~~~ conferred upon the lessee to bring jn only the cultivating raiyats ` 
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It means that the lessee will be entitled to enjoy the usufruct 
of the land through his sons and grandsons and successors in’ 
einteress by digging tanks, constructing buildings and raising 
structures and by exercising rights of gift, sale etc. and by culti- 
vating the land in khas or by establishing tenants. We are 
informed that the expression (рар which occum in this 
kabultyat- means khas-cultivation, that is, cultivation by ones 
own labour. . The expression ejetfafes (establishing ten- 
~ants) has been judicially interpreted by reference to section 160(g) 


Сгуп, 


1958 ' 


— 
Sushul Kumai 
Chakravarty 


-v 

Rajendra Lal 

Bhattacharyya 
& Ors. 


in some of the decision of this Court. In the.case of Akhil `$ C. Lalin, J 


Chandra Mandal v. Surendra Nath Duit (1), the head lease 
authorised the lessee to raise, embankments, bridges, dam-Khals 
cut jungles and “ establish tenants-according to your desire, 
construct houses . . . . . . and do other acts.” Acting 
under this authority, the “lessee created an istemmari mourtsi 
thokarari makadami tenure which is a -kind of subordinate 
tenure and not a raiyati holding Mr. Justice Sarada Charan 
Mitra who was affirmed on Letters Patent: appeal held: “ the 
words ‘established tenants’ do nót necessarily indicate that the 
lessor gave the lessee express authority to create tenancies of the - 
kind set up by the plaintiffs in this case. -They are words com-' 
monly used in leases to indicate that the tenure created entitled 
the tenure-holder either to cultivate the land himelf or cause 
cultivation by means of tenants.” -It was accordingly held that 
the sub-lease was not a protected interest under section 160(g) of 
the Bengal Tenancy Act. In our opinion what,was decided by 
Mitra, J. in this case was that under the head lease right was 


and as the-lessee created a permanent tenure, his act was not 
an exercise of the power expressly and. in writing given to him. 


The recital in the original Bengali lease is not to be found 
in the judgment of Mitra, J We sent for the original record 
and from that record we find that the vernacular-words do not 
appear anywhere m the record; but a reference to the terms of 
the lease 1$ to be found in the judgment of the first appellate 
Court. Ffom that judgment it appears that at least the word 

emt- -- was used in-the relevant document and there was 
also sorne word whioh was the vernacular equivalent of the word 


Met cetera” Wherether the word fafa was also used 
e 10) боюу CLJ 87. . К 
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а 
Givi. is not clear, because the quotation made by the learned Judge is 
' ТОБУ. ап incomplete quotation From the trend of the rest of the 
NS judgment and the reference to the recital ın the leasé, Ж. шау, 9. . 
Susul Kuma however, be presumed that the word used in the original was’ 
CUT the word fata or some near equivalent. 


"s вада Lal \ 


Bhattacharyya In the case of Afasudd: Khan v Prasanna Gain (1), Jenkins, 
& Ота, CJ. and D., Chatterjee, J. in deciding anothef appeal under 
— the Letters Patent however held that the expression jay fafer - 

`5 С T MM J ^ includes the grant of a permanent tenure. In this case also we 


= 7 sent for the original record and we found the Bengali recital 
quoted in the judgment of the Munsif. That еше 18 in the 
following terms. — ^. ~a 


"parat stats @®ат — ata fao яі трас. 
ox coh айз яя qu cejana face ARCA сесте? 
foams Gs] Fa эш mum етае Lote. etary cots 
wea Фая”  ` 


The expression ejgtfafar as used in this kabuliyat 
was held ‘to include the grant of a permanent tenure With 
great respect to Mr Justice Das, we must observe that he was not 
“quite correct, in distinguishing the case of Afazudd: (1) on the - 
ground that what was held to be a protected interest in that 
case was a non-occupancy right The facts of that case will show 
that,one Prasahna Kumar Mitra created a permanent tenure in 
“favour of Brojendra Kumar Sen who in his turn granted a per- 
manent lease to one Ganesh Chandra. Chatterjee and Ganesh 
Chandra Chatterjee created a raryati lease in favour'of the 
plaintiff’ The tenancy of Brojendra was sold in execution of a` 
decree for arrears of rent and the purchaser at the rent sale. 
sought to annul the interest of Ganesh and also of the plaintiff и 
Jenkins, CJ “and D Chatterjee, J held that the interest of | 
Ganesh was protected and therefore tbe interest 'of the plaintiff 
could not be touched — It was clearly held in this case that the 
permanent tenure in favour of Ganesh was included in the 
expression “ PraJabih ” which occurred in the head lease and А 
therefore the interest of Ganesh was protected unde? clause Gu. 


(1) (1911) 1LR. 89 Gale 138". , M E M 


a a 
. D . 


` 
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of section 160 of the Bengal Tenancy Act. Unfortunately the 
earlier decision ip the case of Akhil Chandra Mandal у Surendra 
ә Math Date (a), was not, brought to notice of the learned Judges 


j jn Afazuddi's case G) wijh the result that the expression " Praja- 


bili" was held to include the creation of a tenure in the latter 
cast, while the decision in the former cake" was to the contrary. 
In the case before us, however the recital in the head lease 
(Exhibit A) ia somewhat different from the recitals in the leases 
in the two cases discussed above. In this case the expression 
j Prajabili ” js placed in juxtaposition to the. word {нөгө 
(cnltiyation by the lessee himself) and is an alter- 
natiye to khas cultiyation. From “these, facts it is reasonable to 
conclude that the expression " Projabili h in Exhibit ^A " means 
settlement with cultivating raiyats only. — . ( 
^. The next question that requires consideration -is whether 
the presence of a general authority in the head lease is sufficient 
10 clothe the Jeasee with power to create ап. interest which would 


| be binding on the purchaser at a rent sale under,section 160(g) 


of the Bengal Tenancy Act. In the case of Krista’ Das Laha v 
Jotindra Nath Basu (a), there are some observations which would 
indicate that the mere recital in а putni lease of the ordinary 
incidents of a putni graht- -under section 3 of the Putni Regu- 
lation would not be an express authority under section 160(g) of 
the Bengal Tenancy Act, but their Lordships went on to say that 
even if the recitals could be regarded as an express authority 
under-settion 160(g) of the Bengal Tenancy Act, they could’ not 
be so regarded under section 11 of the Putni Regulation which 


` requires “an express authority apart from the conditions of the 


lease," and by the-operation. of section .195(e) of the Bengal 
Tenancy Act, section 11 of the Putni Regulation would prevail. 
In the case of Bidhu Mukhi Chowdhurani у Asmatulla (8) 
Sanderson, С ] and Mookerjee, J. held that if а darputni lease 


^ expressly authorised a darputnidar to create a sepaini and in 
exercise of that, power the darputnidar creates a sepaini, such ' 


о @ (o) n Сыра 


а sepatni is a protected interest under section 160(g) of the Bengal 
Tenancy Act and’ cannot be annulled: by a purchaser at a rent 
sale Тһе learned judges pointed out that case was not govern- 
ed by the decision in the case ‘of Krista Das Laha v. Jotindta 
ж" Вази *(2), presimably bécause in the, latter case the Court - 
(3) 10916) u CWN. 829. 

(2) (1912) 16 САУЛ. 516. . 
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-really боска. on an inteipretauon ОЕ section 11 of the Putni ` 
Regulation." In our opinion, the decision in the:case ot Bidhu 
Mukhi - " Chowdhurani: v. dsmatulla (1), ldys йом thè corre e 
"principles, with regard to section 160(g) ; of the Bengal Ténancy, 
“Act, because - if the landlord: expressly and in writing burdens 
-a lease by giving "nu authority чо the lessee | to create a sub- 


‘ordinate Anterest,'he cannot be permitted’ to ignore it and the--- 


«Рр. at a rent gale. cantiot ale, he alowed: to са goi 


yet 


We have ‘now- to examine Mucio the lease аш Dy- 


. Jatindra Nath Bose in favour of the defendant created a tenure. ч 


or a lease for the purpose of cultivation. ; ng it is found’ that- the 
-lease was "created for the purpose | "of cultivation only, it would, 


= be” within the’ authonty. granted 00: Jatindra Nath Bose. But: f 


N 


.if itas found that 1t created а. tenure, , it would bé éutéide ‘that С 
authority, ' "because we have "already; „pointed out that undér the , . 
head lease (Exhibit A) Janüdra: Nath Bose bad ар authofity. to 5 


‘bring the, land under cultivation either Љу his- “OWL: labour ог by 


‘settling ic with cultivating raryats.' The kabuliyat executed by. 


the -deferidant,’ Sushil Kumar Chakravarty in favour of jatindra: 


, Nath Éose 15 Exhibit 6, :Mr. Gupta for the appellant. has. ,urged nd 


' thatit 25 a lease for the purpose of cultivation only, whereas the 


respondents “have , argued that it creates a tenure. From; the `< 
“recitals ın the kabuliyat (Exhibit 6) ıt appears that it'is.'a- 
` mokoran, mourashi lease in respect ot 84. biglias of land at a = 
. rental of Ras 17/- -per 'arfüm—the « lessee undertaking tb pay 


‚ верагакеіу to'the lessor"any, additional imposition" that might. 
"be. levied upon: the lessor: . Fhe recitals about the previous ~ 


vhistory .of the lànd as given in ‘this kabuliyat~ ‘show ‘that — 


the lessor had, obtainéd “two rent” decrees ` against - two "еп. 


' ants in respect ОЁ twó. їепайсїб&`, comprising .an -атеа. of 


9 bighas, 18 cottas -and 3 'bighas, 9 cottas and in execu- 


tion of those rent decrees the lessor Jatindra Nath Bose had ø 


óbtained khas-possession of the total-area of 12, bighas, 2 “Cottas 
and һе was in khas- possession, o£ the entire area by settling the 
land with thikà tenants. Out of this total area; the lessor 
'granted- a mokorari mourashi lease of 8 bighas and: 10 'cottas to’ 


: the- defendant at a'tental of Rs .t7/- that is; at the rate ium 


, Аз. 2/- per'bigha. “The lessee was to enjdy the-larld by khaj 
__ cultivation or by settling tenants, у making gardens, digging , 
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^ ` А, 
tanks, рјапипр and cutting down trees, by erecting pucca Civit. 
. Structures and by exercising rights of gift апа sale. , The lessee T" 
e ° fufthér stipulated. that he would pay the rent in four instalments 1955: 
" —án Ásar, Áswin, Pous and Chaitra every year, and in case of Sushil Kumar 
2 sale or gift the transferee would: pay one-fourth of the considera- Chakravarty 
ton money as Chouth to obtain khary from the landlord. y 
These recitals in our opinion go to show that the defendant Sushil Rayendra Lal 
Kumar Chakravorty was taking a lease for the purpose of culti- incen 
vation. The expression: " Projabili " which also occurs m this CHE 
lease might imply that the lease was a tenure, but Mr. Gupta 5 C. Lahn, J. 
has rightly pointed out that this expressión m Exhibit 6 means 
- authority to grant under ra:ati leases. Having regard to the* 
previous history of the land and to the other terms and con- 
ditions of this lease, we think that this contention of Mr. Gupta 
18 correct. Mr. Bhattacharyya appearing for the respondents 
relied upon the case’ of Bhut Nath Naskar v. Surendra Nath 
Dutt (1), for the proposition that the interest of a raiyat at a 
fixed rate 15 not a protected interest under section 160 of the: 
Bengal Tenancy Act, but that case does not deal with clause (g) 
of that section, but deals with ‘the general question whether 
apart from an express authority of the lessor a ra1yati at a £xed: 
Yate ıs a protected interest under section 160 of the Bengal 
Tenancy Act. That decision 1s therefore of no assistance to the 
respondents, + hak Í 


‘ 


` 


А For.the reasons given above, we hold that the interest ot the 

, defendant Sushil Kumar Chakravarty under Ше kabuliyat, 
‚ Exhibit 6, of 1936 1s a ranyati interest and as such' it в within 
"the “authority given expressly and in writing to the lessor 
jaundra Nath Bose by Exhibit “A” and 1s, therefore, a pos — 
tected interest under section 160(g) of the Bengal Tenancy Act. ^ 

In the result, this appeal 1s allowed and the decision of 

s Das. J is reversed and the decree df the first lower, appellate 
Court restored. The appellant will have the costs of this appeal 
and of thé appeal before Das J. 


‚ Ohakravarti, 0,J,:—I agree thgt this appeal should be 
allowed, Butas we are differing from Mr. Justice Das in his view ' 
Afazuddi v. Prasanna Gain (1), І desire to add a word as to 
„ром, I think his Lordship was misled. As my Lord has pointed 
(D (1909) 18 СММ. 1035. $ ` 
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‚ Суй, . Out, in ilias case ihe ownér:at the top was one Prasanna ‘Kumar... 
on) Mitra who held a ganti tenure and under him there was Brajen- ; ' - 
е 


. dra Kumar Sen who was а. dgrgantidar. Brojendra granted a 


Sushi] Kumar 'darmaui us: kayemi ganti to"Ganesh Chandra Chatterji and others 
Chakravarty , and ‘Ganesh Chandra Chatterji created a raiyati interest in favour | 


EA of the Plaintiff. It was’ Brojendra's dargati which was sold'in 


- Bhattachs ~, execution of a rent decree and. accordingly the question which 


k рп _ the learned Judges Һай to ‘consider in that case was wliether or 


—- ' not the interest created by Brojendfa in favour of. Ganesh ^ 


памети; € J. Chandra Chatteiji was-a protected interest. "If-that interest was 


a protected interest, (Ке plaintiff was safe, because the protection 
, enjoyed by Ganesh Chandra Chatterji would ensure to his favour, 


to reach down 4o him. That those are. the real facts appear 
‘clearly from the statement of facts ‘prefixed | to the report and 
-the judgments themselves.’ There is, however, an. inaccuracy of 


А. ; inaccuracy which misled’ Mr.- Justice ‘Das -In stating: the con- 
& tention of the appellañts before them, Mr. Justice D. Chatterjee 
expressed himself as follows: 


inasmuch as the purchaser at the rent sale would not be: able, . 


Y 


a expression. in the judgment of Mr Justice D: Chatterjee who - ` 
í „ delivered the leading judgment and; in. my ‘view, it was that . 


ро^ + “It is contended that the lease ‘given by Prasanna fet 


Kumar Mitra. and’ others, to Brojendra Kumar Sen 
authorized Brojehdra Kumar' to grant sub-leases, and -aś ‘the 


sub-lease granted by'Ganesh Chatterjee and brothers was ' 


a sub-lease, and as.it was therefore within the authority 


protected interest? ". ” 


B It. Will be ‘hoticed that the: learned Judge spoke” of?“ the, 


А - sub-lease granted by Ganesh Chatterjee.” The süb-lease granted 
Doc by “Ganesh Chatterjee was the ‘sublease of the plaint with 
which Brojendra's. darganii lease had no .cohcern. Obviously 
what the learned Judge intended to say was not “ the sub-lease 
granted Бу Ganesh Chatterjee and. brothers. ", but “ the- sub- 
lease granted to Ganesh. Chatterjee and brother" As the 
- i learned Judge was speaking of the sub-lease- granted by Ganesh 
` Chatterjee, Mr, Justice Цав, I think; was misled into thinking 
' that the learned ` Judges wére directly dealing. with thé nen 
, occupàncy.interest of the plaintiff created by Ganesh Chatterjga, 
but the true effect of the: décision is as my Lord has stated. 
835.6. - І - Appeal allowed, 
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Acqilsitlon of Larid— West ` : Bengal Tani Development and 


Planning Act ( Act XXI, of 1948 )—Notification under 


under Section 4 of the Act— Whether acquisition of land 

under the Act contravenes Articles 19(1) (f) and 31 (1) of 

the constitution Fundamental Rights and Reasonable 

Pestrictions, — ^ a 
Gouripado Banerjee & Ors. V, S. Banerjee а Ors. 


“Agricultural Income,” definition of — Income from forests Circum- 


stances under which a forest income is to be regarded аз an 

* “Agricultural income"— Tésts to be applied - 

Raja Benoy Kumar Saha Roy y, Commissioner of Income Tax, 
West Bengal ^ m 


Arbitration — Appointment of arbitrator— Notice, under Section 
8 of the Arbitration Act— Whether such notice may be 


signed and served by agent 
Nalini Ranjan Guha y, Union of India 
Arbitration—Arbitration agreement without specifying the 
number of arbitrators or the mode of appointment, whether 
^ a valid agreement— Import of such an agreement 
India Hosiery Works y, Bharat Woollen Mills Ltd, M 
Arbitration Nullity of the principal Contract, its effect upon 
the Arbitration Clause— Arbitrators' award becomes null 
and ‘void. {when the main, contract itself is adjudged void and 
“unenforeéable ale VE. T 
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Albion Jute Mills Co. Ltd, y. "| and Gunny Brokers Ltd, 


D 
ago emm tu "d 73 С ip i 


Arbitration." Referente ^ to бно thà subject matter of 


a pending suit without the, court's order of reférence 
— Questions of validityt-or кеге of such submission 


and awares 


D 


ічны Damodar Modi & Có. y, тогос Umedbal& Co,  ,;, 


Arbltration- Rules of the Tribunal of Arbitration, Bengal 


ane 


Husein Ibrahim. V! Kesardeo Kanoris & Ce. 


Chamber ЧЫ? Commitee. “Rls! 7-“Constitation| of the 


secotid “* Собі? of ‘ Atbitfatot" jon "the ' failure" At. ‘the 
first * Court "^o make ` award within” titie~“Whiethier 
the’ '* Sécond Court ^ ‘can ‘consist of the saine” бет "of 
persons ws the' first "Court спаці “of arbitrators 
—Caling for and obtaining , any. _information ^ from 
third party without reference to parües to arbitrator, 


whether such conduct of arbitrators:.amounts , to ; miscon- |- 


A ow ton 


gb sut 


ArbtirationStatitciy”' dibitfitionSArbitnation’ | appointed” 


East India Film Studio "y: PK. Mukherjee and Ors, 


Art Itration-2 Stay “of + Sui Suit for a "échiation “that “a ` 


under Section ‘19 of the Defence of India Act i939-— 
Authority of such arbitrator cannot . be revoked by an 
executive order of Government—Mode of. revocation of 
aüthórity of arbitrator to be found in provisions of the 
Arbitration Act and the D. I. Act and. Rules—Sections, 5 
and 46 of the Arbitration Ас Rules 3 and 21 of the 

D.I. Rules— Section 16,of the.General , Causes: Act, not .- 
applicable to atbitrator— Arbitrator, not an..employee ог, 
servant of the Government. Ls 


D ý t. r 
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persón'is not a party to the vontract © ~Whethei the аі. i 
tion‘is'a "matter-agreed to'be'referred"' and Withig the 
arbitrator's jurisdiction Whether such a suit cain’ be 
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* stayed—Scope of Section 34 of the Arbitration Act, s.e 133 ` 


Moran and Co, Ltd. y, Anderson Write Ltd.  ... TA 133 


е 
' B 
Bengal Money Lenders Act—"[.oan*, essential », elemeets іц" - 
volved їп the, term as defined under the B. M. L. Ач—. 
`1 Advance, whether it may actual or nominal—If and 
when a decr e may create a ой Кенар under Section 


- 39 of the Bengal ,Money Lenders" ‘Act, if and, ‘when 
available.to the judgment debtor, ds zu «is 197 
Radha Kisen-Chamria and Ors. Dn Keshardeo Chamris and Ors, ^ 197 
Bengal Money Lenders’Act (XXVII of 1949. — Protection - under: 
the Bengal Money LendersAct, when available Com: 


mercial Loan, onus of proof is -:86 
Ral Jatindra Nath' Chowdhury and Ors. р, Sm. Binodini Pal’ '- 

Chowdhury and Ors.. ^" e "k uas ES. 86 
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Bengal Tenancy Act Sectión 160(g)--A. окиға mourashi 

lease ,when.a protected interestz-Power to enjoy by.. , 
.. establishment of tenauts, if a sufficiently.-expréss grant . 

to protect lessees demise. ... . px tee 298 

f wos . жуш? 2a CI) LX 05 


Sushil Kumer Chakravarty 3 v, шакы! Lal ВЬабосһагууа` and. Ors; 298 
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The Societies Registration Act. 


ву: 5 K. Atyar, Second Eddn By H L. Sarim. 


Published by University Book Agency. 


Elgin Road, Allahabad-1, and Faizbazar, Delhi-7. 


"Page 62. i 


- This is very handy and useful book on the subject In the 
present days, Societies, Associations and Clubs are coming into 
existence and going out of existence in large number. And. this 
' book' will supply the timely need for such circumstances. The 
notes and cases given- ‘under the important sections are very 


. appropriate, 
The Indian Stamp Act. 


зу S. К. Aiyar, 4th Eddn. by Н L.'Sharim. 


7 7.0. Prie Re. 7/8/-.— 


Г 
N 


Page 393. 
i Published by University Book Agency, 
Allahabad and Delhi. 


The book is mainly intended’ for students of Law. Case 


reference gnd notes of the seĉtion are ш very helpful to a busy 


Lawyers. 
* «Nn 


Ч V/ an ok 


р 


Тһе Calcutta: Law | Journal 








: Vor. 92 CALCUTTA, | ал. 








REVIEWS 7 - 

Advocacy its Prinoiples and Practices. -By R. К Soona- 
vala, B A., L L.B. of the Bombay Judicial Service. Published 
by N. M Triparthy & Co. Bomhay - Price Rs 35/- 


The book is intended to help lawyers in the practice of 
their profession. Caption of thé Chapters “Success at the Bar ' 
“ How to acquire a large clientelé ”. are arresting and the author 
gives sound advice, often quoting from authors who are authori- 
ties-on the subject. It goes into details of every aspect of the 
lawyers's activities in Court. Examination in Chief, Cross- 
examination and Reexamination of witnesses are dealt with in 


`~ as many as forty sıx differerit Chapters The subjects are classi- 
* fied according to the matters їп issue, and. the class of witnesses 


` опе has to deal with. There are numerous quotations from 
, proceedings 1n famous and historic trials like that of King Charles 
'I of England and Nandkumar of Bengal. 


The art of preparing the Brief, of citing authorities and о! 
arguments are dealt with in separate Chapters How to deal 
with Judges and hostile, indifferent, or friendly witnesses is 
described in separate Chapters. The basic principles of the law 


‘of evidence and procedure are also dealt with. 


The book makes interestirig reading and contains a mass of 
information and useful hints It is likely to prove of good ser- 
vice to lawyers. The printing and get up are good 


The }West Bengal Non-Agrioultural Tenancy Aot 1949. 
Ву Ѕапаф Kumar Roy Chowdhury; M.A., B.L., Advocate. Pub- 
` lighed b essrs S. C. Sarkar & Sons Ltd. Calcutta Price 


: Rs 7/8/- 


vA i . 


A 


‘The book is an annotation of the Non-Agicultural Tenancy: 

Act, West Bengal Act XX of 1949. There are not many cases 

on the Act but as the provisions are mainly copies from the "m 
Bengal Tenancy Act, cases on the relevant provisions of-that Ас, 
are helpful The author has given those cases in his annotations ` Wi 
There is a comparative table of the sections of the two Acts. ^ - 
The indexing is good. “The book will be appreciated by the > 
practising lawyers as well landlords and tenants. j И У, 
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